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R | o Date of Order: 22.12.1998

|
| (1) O.A. No0.404/92 Madan Lal & 63 others

With

0.A. No.172/96 Pukh Raj P & 7 others

With

(3) O.A. No 175/96 Madan Lal & 17 others

With

(4) 5.A. No.179/96 Champa Lal C & 5 others
3 ~ . With
- (5)  b.A. N0.180/96 Igbal Khan & 14 others

With

.A. No.201/96 Chandra Mani Pandey & 12 others

With

0.A. No.203/96 Robert Field &-7 others -
<..Applicants
VERSUS

The Union of India through the General Manager, Western
Railway, Church Gate, Bombay.

The Divisional Railway Manader, Western Railway, Ajmer.

| 3. The Divisional Personnel Officer, Western Railway, Ajmer.
| 7 | : ‘ _
- 6* " 4 to 40 private respondents.
i B . , ’ A . . .Respondents
' With :
| v : o ~ | )
{ LT (®) 0.A. No.70/95 Sanjay Kumar Sharma & 11 others
f g%;”i ’ VERSUS ~---Bpplicants
! : o : - :
i 1. The Union of 'India through the General Manager, Western
! . A Railway, Church Gate, Bombay. : _ :
o = , 2. The Chief Motive Power Englneer (R&L), Western Railway,
f : _ Church Gate, Bombay.
( o 3. The Divisional Personnel Officer, Western Railway, Ajmer.
i 4, 4 & 5 private responuen+s.

. . .Respondents



7 Mr. M.S. Singhvi, Counsel for the applicants .in all the O.As. except
A in O.A. No 70/95.

Mr. R.N. Upadhyay, Counsel for the applicants‘in O0.A. No.70/95.

- Mr. S.S.Vyas, Counsel for the respondents Nos. 1 to_4- in 0.A.
- . Nos.172, 175, 179, 180, 201 & 203 of 1996 - and respondents Nos. 1_to
3 in O.A. No.404/92 & 70/95.
- Mr. R.R.Vyaé, Counsel for the respondents Nos. 4 to 17 and 19 to_36
in 0.A. No.404/92. ,

None present for other respondents except respondent No.37, who was
- dropped, in O.A. No.404/92.

Mr. R.N. Upadhyay, Counsel for the respondent No.5 in U.A. Nos.172,
175, 179, 180, 201 & 203 of 19%.

Mr. M.S. Singhvi,; Counsel for the respondént No.4 in G.A. No.70/95.

'\‘\

None present for respondent No.5 in O.A. No.70/9q.

)

L
CORAM: - - ) N
Hon'ble Mr. A.K. Misra, Judicial Member
Hon'ble Mr. Gopal Singh, Administrative Member

ORDER
Per Hon'ble Mr. Gopal Singh '
i Applicants in Original Applications listed at Sl. No. 1 to 7

above are rankers and holding the post of Diesel Assistants on ad hoc |
basis. They were apéointed to the post of Dieéel Assistant onAad hoc
basis on various dates in the year 1986 to 1988. They are claiming -
~seniority-{over the direct recruits (responaents Nos. 4 to 40).

2. Applicénts in the 0.A. No.70/95 listed at Sl. No.sigbpve are -
the direct recruit Diesel Assistants and théy' were appoinﬁed as
Diesel Assistants w.e.f. 11.1.1989. These direct recruits are

claiming seniority:bvéf the rankers (applicants in 0O.AsT listed at

' Sl. No. 1 to 7). -
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3.  The seniority is governed by the same rules and regulations.; ‘
\

and, therefo:e, all these appliEations are disposed of by this order.

4.  Applicants in 0.As. listed at Si. No. 1 to 7 above have filed
applications under Section 19 of fhe Administrative Tribunals Act,
1985 praying as under:

(i) That by an appropriate order or direction, the order dated
10.5.1995 (Annx. A/2) passed by the Railway Board be declared illegal

and be quashed. | : B | -

(ii) That by an appropriate order or direction, the order dzted
29.11.1995 (Annx. A/1) passed by the respondent No.l be declared

illegal and be quashed with all consequential benefits.

(iii) That if during the pendency of these Original Applications
any order is issued in implementation of the orders dated 10.5.1995

A/2) and 29.11.1995 (Annx. A/1) then that order be aiso

"Applicants in O.A. No.70/95 listed at 'S1.No.8 above havé
filed this appligation under Section 19 qf the Administi;ative
Tribunéls A—B‘ct, 1985, préying for a direction to the respondents not
to give effect to the seniority list dated 24.11.1994 and that the
applicants be pfovisionally allowed to be ser;t _fér ‘training for the
post of Shunter;s and ‘be broyisionaily appointed to the said post. 1In
fact, they are challenging' the position assignea to the rankers in

the seniority list dated 24.11. ;994, who have been placed above the

applicants in the _séid seniority list. o _

6. Operation of orders dated 29.11.1995 and 10.5.1995 has been

stayed by this Tribunal vide its order dated 24.5.1996.
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» lorder dated 11.1.1989 (Annx. A/13) by direct recruitmest. Further

w

R

<. summarised as under:

. -7 . N N <\ T
7. ~ Applicants' case in O.As. listed at Sl. No. 1 to 7 above is

that - they were initially appointed as Cleaner, promoted on ad hoc

‘basis as 2nd Fireman & Ist Fireman, drafted on the post of Diesel

Assistant on various dates in the year 1986 to 1988 and further

promotéd to the post of Shunters/Godds Drivers. That the respondents -
did not hold selections for the post of Ist Fireman from 1986 for two

‘years and_in-the selection held in January-February, 1989 all the _

applicants were einpanelled for the post of Ist Firemah (Annx. A/9).
That as per para 137 of IREM, vacancies in >the cadre of Diesel

Assistants’ are required to be filled up by ia_teral induction ¢f Ist

L

el

Fireman and 2nd Fireman subject to eligibility conditions. Sho#ffall

- if any is reguired to be filled up by direct recruitnant through
~ Railway Recruitment Board. That the respondents without follpwing

the codal provisions appointed.- a number of Diesel Assistants |vide -

the training of direct recruits was curtaileld to 26 'wee_':is from 52

ﬁee[cs. - That this curtailent of training was declared as revision of

:/
i,
i

. g;:a'ining period and the direct recruits were sought to be’ assignéd
, Seniority. .from the date of taking over charge of regular post 'éfter’

completion of 26 weeks training and were proposed to be pla'_ced. in the -

seniority list above the rankers who were holding the post -of Diesel

Assistants on ad hoc basis prior " to the appointment of direct »

recruits, in terms of the impugned orders at Annexures a/1 'and;‘A/Z

“though as pver' rules, the direct recruits were required ‘toxtée diveﬁ'
" seniority from the date of holding regular posts after completij:-rﬂ of

52 weeks training. Thus .the arguments of the applicants can be

——

cadre of Diesel Assistants yearwise.
-4 " B / -
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(i—) ‘The respondents should have assessed the vacancies in the -
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(ii) Selection from among rankers should have been done

annually. ~ R

(iii) Only after selection from arﬂ‘onEst the rankers,
renéjning vacancies if any, should have been filled ﬁp by

direct recruitment.

(iv) Curtailment of training of 52 weeks to 26 weeks should
not have been treated s revision of training period.
(v) If these codal provisions .are followed, the direct

recruits would not become senior to the rankers.

8. - The case of the applicants in O.A. No.70/95 (listed at

S1.No.8) is that as per rules, seniority to rankers can be assigned

from a date after their selection to the post after due process;

Since the rank_érs were declared selected after the direct recruits

had joined their posts after due process, the rankers cannot be

assigned seniority above the direct recruits.

' Notices of these O.As. were issued to the respondents and

Lt _

thc::‘“j}/’ have filed their fépiy. Official reéspondents in their reply -

/ ve admitted that due to some unavoidable -administrative reasons

selection for the post of Fireman could not- be held since the year
1986 and selections were made in the year 1989. They have, ‘however,
asserted that "vacancies have been asseséed for ranker and direct

recruits and selection for thé rankers have been initiated and for

direct recruits indent was placed to the Railway Recruitment Board,

so the quota fixed for ranker -*,and direct recruits has been followed

as laid down in the procedure". It has also been contended by the

R e S v, S S
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- scale Rs. 950-1500 may be filled as under:

official ‘respondents that the training period was revised by the

,competent authority - (General Managel, P. E. ) and the direct

recruits are being proposed to be asslgned the . senlorlty over the

rankers, as per rules and order of the Railway Board." ' -

10. We have heard the learned counsel for the part1es and perused

h

-the records of the case carefully.

11. . For better appreciation of the issues involved in this case,

we may examinei para 137 of I.R.E.M. which is extracted below:”

(1) . The vacancies in the grade of Diesel Assf=

{a) 508 of the vacancies shall be fllled by lateral
inductjon from among Ist Fireman who are at least 8th class -

' pass aRd are below 45 years of age, in the case of shortfall,
by prdmotion by usual selection procedure from among 2nd

Firemarl who are at least 8th class pass and are below 45

_years of age.

()) Balance 50% of vacancies shall be filled by lateral

imduction of. matrlculate Ist Fireman with minimum three years

cf -continuous service, shoftfall, if any, by promotion of
- kMatriculate 2nd Fireman through departmental exam1nat10n.

(e) - Shortfall, if any, against (a) and (b) above shall be
‘made good by direct recruitment: through the Railway
Recruitment Boards. ’

(2) - Diesel Assistants have avenue of promotion to the

post ‘of Shunters (grade ‘Rs.1200-2040), Goods Drivers (1350- :

2200) and so on 1n the runn1ng Cadre as per procedure in
Aforce " . . .

"12.. A perusal of para 137 of IREM Volume I reveals that 508 of
the vacancies in the cadre of D1esel As51stants are to be(,plled up‘.'

by later induction from amongst Ist F1-reman and in the. g!%e of

shortfall by promotion by usual -selection_ procedure from amongst 2nd

Fireman. Balance 50% of the vacancies are to be filled up by lateral -

induction of Matriculate Ist Fireman and' shortfall, if any,. by

promotion ‘of Matriculate 2nd . Fireman through departmental

examination. In case there are still vacancies: left to be filled up»

P / ‘/.4-A.J-ﬂjh.._~
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by the above procedure, the shortfall if any shall be made good by

- direct recruitment. It would, thus, be seen that the department has

to condsider the' _r;ahkers for lateral induction/promotion to the post

of Diesel Assistant and only if there is a shortfall, direct

recruitment -is to be resorted to. The respondents have SUBmitted

- that "vacancies have been assessed for rankers and direct recruits

and selection for rankers have been initiated and for direct recruits

indent was placed to the Railway Recruitment Board, so the auota

1

fixed for rankers and direct recruits has been followed as

amongst the rankers and balance if any by direct_réc. ruitme

ht .

the process of 'Afilling up the post in the cadre of t

laid down
‘in the procedure". This argument of the respondents fannot be

sustained as pafa 137 provides for filling Aup the +ost fiirst from

Both

Diesel'
Assistani: cannot run together. It is very clearr from para 137 that
vacancies in th; cadre of Diesei Assistan;: sh;juld first be filled up
by lateral induction/promotion frpm amongst the rankefs:_ énd- shortfall
‘if any, shéuld.be filled up by direct recruitment. Thus it was a

- lapse on the part of the respondents to have placed the indent with

W ) _ .
:j“j,/f;ﬁe Railway Recruitment Board simultaneously. 1In the light of above

. S|

L ‘/'discués"we conclude that the appointment of direct recruits as Diesel

hoc.

Assistant was against the rules and can at best be treated as ad

13. Coming . to the assessment of the vacancies yearwise, -our

attention has been drawn to para 215 (£) (i) which is reproduced

below:-

"The assessment of vacancies for selection post within the

cadre will- include the existing vacancies and those
anticipated -during the course of next one year plus 20% of
anticipated vacancies for B unforeseen contingencies.
selection in the construction organisation, 50% of the number
of posts which exist in the grade under consideration for a
period of one year on the assessment date and which are

S R e N
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essential that all thc selection shoild b

.o

[0 0]
(1]

\

\

—1likely to continue should be taken into account. For ex-
cadre post, actual -vacancies plus those ant1c1pated in the-
' next two years should be taken into account." :

14, A closer reading of this para would reveal that ass_essment of

' vacancies is required to be done every year. Further in terms™ of
- para 216 of IREM, it has been spec1f1cally prov1ded that ad hoc

promotion should be avoided . as. far as possmle both 1n selectlon and

non-selection posts, where it was Vfound 1nescapable and have to be

made in the exegencies of s,ervilce, they shoqld be resorted to only

to 4 months. It has

lection post,( }tt is

. conducted regularly.

spar'ingly and oily for a 'short duration of

further been prov1ded that in regard to s

While there is no objection to _ad hoc promotibn being made in leave '

vacancies and short duration vacancies, ad hoc promotion against

regular promotion should be made only after obtaining Chief Personnel

Officer"s approval. - The Chief Personnel Officer is reguired to-'
. review selections .of all posts afresh. | The Chief'Personnel .Officer
;.j:'_»:z\“is required to keep. record of 'having aCcorded approval to ~such ad hoc
' ,;:promotion and. revieu the progress made in filling up these posts by
‘ selected pe‘rsons’ every Amont.h. It would, thus, beA seen. th,at -the
' ;l:-'s’e'lection‘of various posts has to be ‘done on regular basis and the ad
. "'"- hoc promotion should be resorted to sparinglyand' that too for 3or 4

. \ ' o .
months. Further ad hoc promotion against regular promo';-tion posts'

has to be w1th the approval of the Chief Personnel Officer who has to
regularly review the progress of filling up these posts on‘ :eigular
basis. It has been adm1tted by the respondents that they could not

conduct selection' to - the post of Fireman from 1936 and the selection

was only conducted in 1989 though the rankers were holding the post '

of Diesel Assistants on ad hoc bas1$ for suff1c1ently long periods
I't. is not - the case of . the respondents that these ad hoc
promotion/appointments were continued with the approval of the Chief

Personnel Officer. We thus “find that the respondents have deviated

S l
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ftem the esta_biisﬁed pt‘ocedur;e as ptovided in the rules. The respondents-
have estimated the vacancies only in 1989 when they initiated the case for
- filling up the _vacaacies in the cadre of Diesel Assistaat; by lateral
induction/bromotion . or through direct recruitment. Assessment of
vacancies every };ear would ‘a—lso imply that rankers eligibie for lateral
- induction/prcmotion on the cut of date for that | year ‘would only be
considered. Assessment _of »vacancies for three fears in one go may
sometime result in a‘ ranker being consiZered for a vacancy' for wﬁich he
was npt eligible. The department is free to fill up the vacancies at one-

L% time but it is utmost necessary that vacancies should be assessed yearwise

and c ndldates ellglble for partlcular year should only be consuiered for

the vdcancies of that year.

filling up the vacancies of that year, notw1thstandmg the fact that they

were reqularly selected in the year 1989.

16. Coming to the question of seniority'amoﬁgst direct recruits and

"
e

rankers, the moot question is whether direct recruits should rank seniors

to the rankers elvigible for promotion/lateral induction to the cadre of

" Diesel ‘Assi.sta'nt‘ for the year 1986 to 1988 and secondly, the curtailment

of their ‘training from 52 weeks to 26 weeks should be considered as

curtailment or revision in the period of training. Both these questions

'I: - - - -'—:—_~-—~~~~~———:——-—-—.,




" are being dealt with in subsequent paragraphs.

17. As has been mentioned earlier the post of Diesel’Assistants are to

-be fllled up by lateral induction. of Ist Fireman and/or promot1on of- 2nd

F1reman and balance if any should be made good by the dlrect recru1tment

through Railway Recru1tment Board in terms of para 137 of IREM. ‘It‘would
-  thus be seen that Ist_Flreman and/or 2nleireman havegtrior'claim to be
appointed to the post of Diesel'Assistant. In the instant case vaoancles

_in the cadre of Diesel Assistants Vp-=rtain to the year 1986 to 1988
- . Accordlng to para 137 of - IREM, rarkers should have f1rst been a@qalnted to
‘these posts and balance vacancies if any would requ1re to be Flffed up by

the direct recruitment. The respondents ‘have not g1ven the distributions

Diesel Assistants should first be filled up by the appOintment of rankers
to the post and, therefore, they would rank senior to the direot‘reCruits.

"It is a fact that rankers were off1c1at1ng on ad hoc ba51s on the: post of

4. ‘%?‘ _ . D1esel Ass1stants from a date much earller than the app01ntment of d1rect

recruits as Dlesel_Asslstants. It is also a fact that the respondents did

1n the present dlspute. - Had -the respondents 'conducted the selection

regularly the rankers would have been app01nted regu1arly to the post of -

N\

respondents in the year 1989, all the rankers off1c1at1ng as D1esel
Ass1stants on ad hoc bas1s were found quallfled to hold the p&Ft of D1esel
Ass1stant, To say that ad hoc appo1ntment does not cénfer- ad?br1ght on
the appointee for regular;sat1on,—would be true to a certaln_extent. But
:‘when the rankers are allowed to-continue on ad hoc appointmentifor'number.
of-years and no seleotion is held for their‘regularisafion as_per rules,
this argument of the respondents-would.not be tenable. - Since all the

rankers were found qualified in the selection, it would be just and proper

to ‘appoint the rankers on regular basis prior to the appointment of the i

/_.: Sy A o

of the vacancies yearwise. Thus in our opinion vacancies in the cadre of

not-conduct the selection for Ist E1reman,regularly and thlS has resulted ’

Diesel A551stants.' It 1spalso‘a fact that when selectlon‘was held by the -
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direct recruits. Thus in our opinion all the rankers who were officiatlng~///,

.

e
! S,
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— as Diesel Assistant on ad hoc basis prior to the date of appointment of

~direct recruits and have qualified the selection test held in January-

February, 1989 would rank senior to the direct;fecrnits.

18. -On the question of training, it is seen that the rules provide for

52 weeks training for the direct recruits. This training was curtailed to -

26 weeks in exegencies of work. In terms of Note below para 302 of IREM
"Volume;Iy~in case of curtailment of training, the direct recruits would be
entitled for ‘seniority from the date they would have completed the normal

.

v .
;,;! training of 52 weeks. This has all along been the stand of the official
respondents. -However, the>Railway Board vide its letter dated 10.5.1995
addressed to the General Manager, Western Railway, Bombay, has ordered

that it is not a case of curtailment of preScribed training from 52 to 26

weeks for_the concerned employees in the exigencies of service but one of

revision of training period from 6.7.1988 to.30.10.1992. With the issue
m:‘“pof this letter by the Railway Board the official respondents have changed
ktheir stand.- On a query.to the learned eounsel of the respondents as to
what were the con31derat10n for revising the period of the training and

that too only for the perlod from 6 7 1988 to 30.10.1992, the learned

:/,,counsel for the respondents could not . produce any. satlofactory reply. It
has been alleged by the rankers that the curtailment of tra1n1ng period
' was treated as a.revision of-tra1n1ng period under political pressure. As

~ has been nentioned above, the 1earned'counsel for_thefreabondents could

i‘t not pmoduce ‘any valid reasons for treatlng the curtallment of tralnlmg

period as revision of' tra1n1ng period ‘and that too for the perlod from
6.7.1988 to 30.10.1992 only, we are inclined to agree to the view that
this cannot be-treated'as a revision of training period. Thus; this would

be curtailment of the training period and, therefore, in~terms_of Note

below para 302 of IREM, the direct recruits would be entitled to be given

- [ - ._,1: -7
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seniority xmxix after the normal period of training of 52 weeks,

- ~i.e., after 28.5.1989. Thus, the irﬁpugned orders dated.
| 29.11.1995 and- lO.‘5..:L‘99/5 deserve to be set aside and are hereby
quashed, Accordlngly, the seniority list of Diesel Assistants
drawn up in pursuance of- the orders dated 29. 11 1995 and

10.5.1995 is also set aside.

19. In the light of the above discussion, we are of the view

> post of Djf%el Agssistant for the year 1986, 1987 and
1988 should first be filled up from amongst the rﬂan)gers
whe were holding the post of Diesel A551stant on ad hoc
bagis and who were found qualified to hold the post in
thd selection test held subsequently.

ST ) The appointment of direct recruits to the post of Diesel
‘ Assistants would be treated as ad hoc till they are
appointed against the regular post and they will bé

éentitled to seniority  from the notional date of -

o completion of normal training of 52 weeks or the date
they are appointed on regular basis whichever is later.
This would imply that the rankers would rank senior to

the direct rec_r_uits .

20. The O.As are accordingly aispoéed of with the above

directions leaving the parties to bear their own costs.
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