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~te of: order : 8. 3. 2000 

1. O.A. No.; 05/1996 ·t3.·· 
Khaju Khan son ·of_ Shri Didar ~an_ aged about 37 ·years· at. 

. . . 

presen·t wor;king as Jeep· !kiv4?r unde_t Inspec;::::tor of Works 

(Construction)., Head Quarter Broad Guage Conversion, Northern 

Railway, Jodhpur •. 

Applicant • 

, \ vei~us . 
· ~-' · ~<.;: -~ ~ __ -_:~~_-.;~~~~~~:~~~~~~~~~S-~:~f;;{;~--~~c-:2~~:~~--~~~~::(i~i;~i~~~-J~1~~~~~~;:l~~~{1ii~::!~-~~~7:t;i~~~-~S{~:;~~~~-;-~.~~~~-~~~~-;?:.·:~~-:-~--~:.::·.~-~- -·- ·_~: -. .;, · · ·- .-·~--~ 

• .• · •.... , -..;,, . <'i' , '<t'·' : :,~~i i~1~:w :~:;n .~n~~~~ ;~:~~~· ~rt~erg .~il"'~'•·'~ 
2. -I?eputy Chief\ Engineer (construction), Norther~ Rail,way, 
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Jodhpur.. l '·· ----
3. Divisional Rai way Manager, Northern Railway, Jodhpur~ 

. 4. Divisional Per.:;~nnel -Otficer, ~orthern Railway, Jodhpur. 
. ~ 

5. Divisional Engineer .(Headquarter), Northern Railway, J0a.hpur. 

6 .• Chief Inspector of Works (S)i Northern Railway, Jodhpur. 

7 ~ Vishambhar ·Dayal son of ~hri Ram Kishore, Jeep -Driver, C/,o~ 

I)eputy Chief Engineer . (Construction),. Northern Railway; 

·Jodhpur~ 

8. · Ba~wari Lal,. Jeep Driver; son of Shri Gyarsi Ram, C/o. OCO 

(s), .Northern Ra:liway, Jodhpur. 

9. Poonam Chand, ·Jeep Driver,· son of Shr-i Ram Kishc;:>re, C/o. rx:o 
(s), Northern RailWay, ·Jodhpur .• 

10. Hanuman Ram, Jeep Driver son. of Shri Birda Ram C/o. DCO (S), 

lL 

12. 

13. 

Northern Railway·, -Jodhpur. · 

Amrit Lal, Jeep Diiver, son of· Shri Perna Ram, C/o. DCO {S), 

Northern RaHway, Jodhpur. ---~-c . .,..-.-· c- --

Shri Srikishan son. of Shri Manc~al Das,. Jeep~-brive~ I C/o. )~0 .. 
(S), Northern Railway,· Jodhpur·. 

ShriKishan, Jeep Driver, son of Sh. Lal Chand, C/o. ICMT {P)~ 

Northern Railway, Jodhpur. 

ResPc>ndents • 

Mr •. N. K. Khandel wal, Counsel for the applicant. 

·Mr. -R.K. Semi, Couru;;el for the resp6ndents Nos. 1 to 6 •. 

Mr. Y.K. Sharma, Counsel for the resi>cndent'No. 7. . . . 

None is present for respondents Nos. ·-s to 13~ 
·-·---~-- ---·" ---- --~ / .. - - . A----- --'-.-~1 
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jc:•-2f,~~4'<,~i_~;~--J.;,',£,"~~~~~·~·'tii~7~;~(~-~\-~~~~~~'~t~~~~~~-'';':2"~~~~:~;;~"j:: 
-- _ Vishamb_er· Dayal •'son. o:(:Shri ·,Rant .Kfshore'[ _aged 36. yeai_s,: Jeep 

·I· 
.. ! <.f ... 
. . j 

:nriv~·r, · ··unae~. Inspe.ctbr·· ~f · wo~k~~-:·· (t6n~tru~t.iori), ·--Norther~ 
Rail way;-.· -!Odhpu~, • resi~ent of -Qu~rt~r j~o-~ 2167, n.s ~· Colohy, 

-Jodhpur. 

._·. ,• 

Applic~nt. 
. ',' 

· ·.' _.j . . " 
1 

v e r s u s .... ::. ;~· . 

. . . . .·_.,_ >' '; ·',., 0"-~"ll... . . . .. · t. ' union' .·of 'i.\cil.~' ffi;'\;ug\; . Ge~;,r~ '"Ml.w;,;cf.,J. ·ctlorfhiirll' 'l!ah;..y' ·. 
, . : . . . . . . _ . ·: ." .\ . . ' · Barlda ~ouse, .New Delhi i. -. .· . . : . . ·. ~ , -_ . _. - · . - . ( 

.. ~ - -- . 
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: -->l ~ ':_:. :: :;·.,. . ... :-}::~:;-; \: ._,:~. ··~ ~~::_ :: <~ ~~-:~/':<g ~lJ~y:~:_::~iJ~ +~~-:.:~;\;'0;:;: ;::;~;j~7.~~b~,,~,~~~c~,~~f;:' ,;,~~~~~~~~:•l-;~,J~~:;~F ~i _ ::,.;=:;,,;(_:- . 
.; . &-.__ · ·. \ . . · 7. _As~is~'ap~ Engineer _(HQ) ~ Northebi.Rail~~,-,- J~hpti~-· _ _. 

i#t-<~ ~~}!~_:~~I~~ . . 8 •. Khaju Khan;·. Jeep . -Driver, ··under · In.spectC)r: - of ·works 

. /r;;~·frt,.-9_~..-~?'\+~ _tconstruction), Norther~ Railway;· jodhpur.~ 
f; ~ r.:.<J;,!,;>.. ·'\~.,it~. -· Respondents • . n , . ';?J.;; 11 .-. . ... , 
l£ '{ ~~~.\~.. e. 

. . ~~~~~-~~ ,:::-:~t • ~~ . · I -1J.-; r\ b ·~"····t 1 . 

·. '--:~).\\. · '~==·.~:rt~. _lA'-;" Mr. Y ~K., sha~•'; courisel· for:. the ~pp~icant. _ 

- ~~~'Y;~~:~·I . Mr ~ R ~K. soni,. Counsel .fc;;r ~he resp0naents Nos. J. fo .7. · 

.l
!, _ . ' >.:~:;; ~1 -' -:~· ::or1•& !;, -: ·I . . ·', ·Mr. ·N.I(. Khanc;lelwal, Co.unsei for the respo~~nt No. s.· 
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C(RAM: .' 

· · Hon'ble fo1r- •. A.~. Misra:,· Judicial Memt>er. 
I 

· -· Hon ible Mr .• Gopal: Sing~~ J\dministrative · Meinber. 
. . . . . 
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·_. ( pe,_f' Hen ~-bl~- lv,r .- Gopai :singh)- . 
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·-~~:,~;i ;£.;,~< ·":=:,: _.,.;.. '·" --.-: '·. ·'-::~:_~,:~:: ~;,:;,_ ~-_: :',:::·.· ::.::, .•••. ;,,-::<;:t'::~,~;~.~~-:;:>·:.L~::l, ·. -. •·. - : .. q ·,:·- _-____ .· 
· ;,, .. 2 ~: /:'The undi-sputed facts of :the 'Case··are·· that~'ooth 'the' applicants;·_, ____ " 

.. ·· ···, . ',_; . ; ... - I . . . . . ·.·.·_ ;· _.· •- . ' -. ._. .. · . . . . • 

·holding·- ~ien in· the Engineering __ ·Department )>f · Jodhpur-Divisio~ 

,. while We~ king • 1-n ~ construction'. organ~~ati~n ~~re trade . _tested·. on . 

... 28.11.91 and-.15.11.91 r~spectivelyfor·t:~e post of Jeep/Car.Driv~r· 
by the -S~nior Civil Engineer arid· ·were appointed as such vide · · 

· : respo..[ldent' s .letter dat~ :_.13;16.1~.91 : (Anr'lexure· _- A/3). · ·_The - -

· . ~Divisional Railway Mcmaget ,, ·. jodhput biyi·sion:,- .Northez::n ·. Railway·, 

.,_ had_- ~ond~cte.d :-the -t;ade test in the ye~r ·l992 -for · the post . o~-
. Jeep/Car :·:oriver and p~oihoted . ·some· 'Khalla'si.S ~ · junior_ to the . 

applicants, as pri~~r ~n the_·_ year.- 1~92. a·~- -~?rther· promoted them 

·to the' scale _o£ Rs~ -·4-200..:1800 in· the year 1993'. Shri · Vishamber-

:,;,c:: :i1~,i~{tf~~~~i::a;~:;Jt~~~:;,~;,~;;;:;;;e;~;];c:;:;:~;, 
.·: .,_ s ~-.;~~~rzf~z.~~··:1;·;~~tf~~~d0~~!J~z;:ias~=:;;;r~P(~:.;:;~i::~J 

· · · · · · · I · · · · e:efect from the date h~-, hJd qualified the :t·rade tef?_t ·-c9nducted in 

! 
" ... 
~ 

' ~ .. ·( 

l c 

.·. . . . . . , . . . . . H .. . . . , .. ·_. --~·.;' ., . .· . 
. the Construction Organisa~ion, but to no avail.·· : ·: Tiie~e· upon· he.·. -·-1 

. 'filed an o.i: 271/95 in ihis- Bench .of the. ~ib~hal. an~ the. sa~ 
r' ·, •' ' ,· • : ', ·, •' • ·,· - ' • ·• • ', 

was: dispdsed ·~f--ori _12:7. 9$ with the-. dire¢tion to the _responde~ts 
tq conSider the representa~iori: of ~t-he appiicarit and dispose of the . . . .· . - ,, .. . . . . - . - .. 

. . ·same by ·a speaking order> After due consideration of the_,c;ase, 

.-. the· resporiderits -accorq~ ·: senl.or.ity ·to the· appli:ca.rit~··cvi:Sh?mber _. 

· reyai) .as ·.lkiver with ~·ff~c~ ··from 16~12~91 .;viae~ 6~~~/ dated· 

·· . 27.9.95. ai-td further promoted him to the· ~~ale 'of Rti. 1200-1800 
. , , . I 

vide order dated- 12.10.95~ ·The r~spondent.:..ciepa~tment ·vide th~ir . 

. · l~tter d~tea 20. 2. 96 (Ann~xure ·A/1: iri OA No. 142/96) ·has ~em6ved . - . ,· . . . -

·the_ ~arne of the applicant! from_ the senic:>rity _.list· on· the ground 

. that sel)iority ·coulci' not be accorde-d to him on the. basis of ·adhoc 
• - . ' - - - I • . ... · • • ........ .-· . ·- .• 

. promotion~ t:i)l he· is regularised as· _s~ch.',. This --.~mpi.lg~ed order, 

:. :. ha~ ~en ~~hallenged by ~he ·_ applic~nt (Vishaiiiber. ~yal) ._in.· the 

pr~sent ,O_~A-.: Shri · Kha]u lQ'ian · (app!'icant. in OA ·No •. 5/96) .· 
' . . 

··_represented ':acjainst the~- ord~r-. · dBt~- ·.27.9.9S (Annexur~ A/1) .. 
acc;:ording seniority to=.Shri V:ishamber Dayai ...:as Driver with ·effec~-­

" .. fro~::16.i2.9i'.on the ~rou~ ~hat:Shri ·vishamber Dayal· was' junior· 
• • ' • • • • > -.1 _-! • 

'\~-c hirn. -··~nd' both· of· them had -~~ed-~ the.·. tr~¢1~ test in the 
• • • j .• ' ' • ' • -...,_::_ ,·, .• • · •• 

: .. _ ''cc:mstruc;tion ,·_ organis~ti~n . t-~~ther~ ·>"'but .. to ino .. : avail. 

. ::,,consequently, Shri· Khaju i<han -h~~ _til~ . the'. present- application· 

. ·< prayi~g /,for . setting . asl.de . the ': iritptig~ed. order •.. dated·, _27 .9.95 _·· 

. '>(Arinexure .A/l)·arid.f()r tre~tf~g the appliqant _aspr~m6ted from_t;he 
' '• .. • . . .. 

date. his. junior. (Vishalnber nayal) was· promoted and. further. he be -

(·-~-~,-- ·~-· .. -~, ...• ~':"'\ecJ~2~_:.t~~ ~cal.:" of Rs· 120CH800. arxl Hs.l37Q.-2040. £rc,;, the ·1 
! .· ' ·. 
f ·.'. t: :-·-) _.· 

f . ''!_;:. :~: .. ·j·-· . I . ·II·. '. :! ... 
. ·: . ---·- . ----· --· -· -·---· ~~-~-:--"'--

. ~ 

r __ .....: ___ !~:.=-~~:_--~-: ~=-- _-- -__ -~~. -[_ ,-~ : ____ __: __ . __ , 

· .. ·' 

I, 

------- _, ------------- ____ J __ , ____ :___ ____ ·- --
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··-· .. ·. ,·"" ·._ .. __ ., .. ". -~;:~~~~I"~·1ate· :.~~~[rij~:~~~fi~o:j~ni,~~-~----. ~~~!-~~pfb,~{~~~-'-t~tt~]~I{2~i~aknit~1:'~~1~~ 
,::_ .:~--' >- . :·_·:·: ·.-_benefJ~_S,:'!"· 

.· .. 

-· .• ;""-.· ·':-.. 

3.• -·_A~- per· the .-praye~ for interim. relief -in· OA N(). · 05/96 th~ -.. -· 

· .. - operation- of the. ~rd~r-·da~~d- 27 ~9.-~S ... was stayed by our order 'dated_· . . . -- . . ~- . ·- ._ .. ·. 

: ~- ,' ·. 3_-7A6. ,-:~imilarly,c:i_D ()A __ NG~ 142/96,_-_ the -o~r?fio~_:~f _o_rd_er_ dated 
,:· 20. 2. 96 was stayed by O'!]r 'order dated 22.4. 96. ·.· _ · ->:. ·._.· 

. , . - ' . I. , 

........ - _---. --- . . .:.: 

4. Notic~s were'-issued·· to the resPc>ndehts and<they have~fi1ed • .·· 
.' their reply~ _.I~ :i~: th~ con~ention -of .the- ~e~8Porte3e_rit~ _·thpt Shrf _ · · . 

· · '·-vishci_mber_--.oayai: ~:~ -·of~iti~·t-fri~. -on~adh~~--~ ~-~r~·;·Jttii':-~,t~~~-~--£~6~~-='-'-
. l3/i6.1'2.;9l and ... as··:su~h 'he could not be ·accorded, seniority as : · .. 

- . . . . ... :.: -

6. 

·._ ·_-' 

---~-. ; .._.,~-. 

_ .. : _ .. 

-·- --·· 

.• ·The·- controversy i-nvolved in this case __ is_ :wh~r· the~trade . 

,· .. t~st .. co~du~ted cy;. t;he' > constructioh ... organisation ..•. is . v~lid .. for·:' 
. ' ...... ~. ' .. 

-·-· :appointment to th~>pcist fn- open .:).ine.- Further, inter'se ·seniority_ ... 

.. ; . 

. ·. . :~: betweeti- the: p~es~!l{ tw~ applicants j~ also . i~ ·que~t:ion.' . It ··has .. 

·_; been>provided· :in P~ra, .214(c)_(.;iv) of .~ndian :R~iii.lay :E:staplishlrterit 
~- ~ . - . . . . ' . . 

.•. ;: .. Marn.1a) ·:·:.: v~l~e~r:<j,for --short,- !REM),: ·that ··.an·~empl~yee- Wilo ·;has··· 

.:_:. ,::passed 'th~ .suftability~_test' on~~ need->not :~ c~lled.:t6r th~ te~~t 

.· .. · · ..•. ······.·:~:!: .. a~~~h9u~d···b~:~1~9.;;!<1~ •••.. for ~~ti1~1~~~;~!!cl.~H~~;.l~ncie.s ·; .' 
. . - -=~· : ' ... ~- ~; ... ~ , .... ,-. .r ;. - -·- ... -_ -- -· - - • - • 

.. ,. 

,_. 
.'"' .• ;:: o:'1 >. _·,• , 

~ :._•: . ~ . 
,-.-

....:;,. __ : •. -.:.._._.! __ :_.. --· -~.:. __ -



f:~ }~': ,; ;;~tt~-:JrJ-7>····:.·{~d~iT1~ir f~ :~e!i':~~ t~~~~: ii~i·.;&i'i§ ·,;~1lil.~~ ·to ~ne .·• •." :. 
. . :-< ·r grade--higher than 'the one in Wh.ich the lien is kept •. . it is a fact 

. "~. · · . that both' -the_ appiican~s have 'ri~n ~n th~ poet ; o~ ~hallasi in the 
. . . - . . . . - ,. . . 

Engineering d.epartment of J9<Jhpur Division aria the post. of ·nrive·r· 

is ·in the next higher :-gr~de. 'which is' .. fiiled up by' conducting~-
suitabilH:y/trade test _fro~· amongst .the Khalla~is. _ .- Thus, the . _ .. ~ 
app_ licants· having qualified ·in· the trade test .'for the post _--of ·. £.: 

. . f . Jeep/Car· Driver. wo~ld . sm::i~m~to' be· elig~ble fo~ appo:lntment to -the -

• .. -~:C. : post.•of Driver ih the open}irie aS arni.when Vacaficy aiises, · Eis per .. '· 
.... ·; :~/ I>. ' ' .their seni9ri ty. Thus I the i conte~ti~n of _the respondents that the 

+ ' · ,. · · _. -: ·- · trade t~st. l:onduc.tea. ·in cohs-t~~c:tion: _<?rg~nisation. ~s not by the 

· ! . . . -·" ~) ·· . . . coinpeti:mt ·authority·. is n~t · t~nable;. . · F.urther, the Div.if?ional . · 

r -~ . --- _ ·. · ·'· -:. have bee~ p~omoted .to ~h~ ~st of_- Driver·~ with ~ffect ~-~om 16.~2.91 :-t .I 
\· .. •• . • - . • t • • 

,, ; ~:::r v:::~·'•t:~~~=~::: :v:~:~::::e~ ::. th:as:·:~ 0 : .... 

-~ direction fr~~ tl;ie_ Tr~\buna~. and haq .i~·it-ially given. him -~eniority- ·· 'l 
:¥ ...,,.,;r•mf;r~ a's Driver with effect f:rom 16.12.91. This seniority was, however, ij 

-~' ~--~r-~;:'~~~~~i%' withdrawn l~.'ter,: which ihas ',been challenged by the appli~ant'. .· It -· \ 
-1.. • "" .;"/ . ' ~"- ' ~-1\ J 

/! -~- i · ·. ;;.,. · · · \: . .!"~-~ .·may be . added that Shr:i Khaju Khan was. also senior at .the time· 
1 

·. 't~~~' · .. :r~! . • A~, · :nh:~a:~r:: ::.::~:ta::\!~:i: :::~:~:~:i: ::a:~::~: ·. :" I 
-ti~ '·~·";;,<~:%r alongwith': Vi~.hamber Dayal~ ·He· shoulq- ·have, ,.therefore, ·~en : I 
--~. ~~~~>~r-::~5;.~ '. accord~d 'the' sa~~ :treat~~t -~ th~ ~espondel'lt-de~rtment at par;:·.~-·\ 
· ~ . ·-'::..-~ ·. ( , .With/-Vishamber Dayal_. Th~s,_ · :in our _view, Shri_ Kha_ j_u Khap_ ··.also·-;,-· ~~ 
. i ·~~. :· I· :::deserves to be ·~treated as _IKh7E;!r with effe.;:"t from 16.12.91 •. <• :: .·' . I 

:~ I -~ 
. '" :- J 

t~ -r. ' 
.. ·j 

. ' . . . j 
. '·· . 
· __ -_.._---

.. I'. . ... - ·. . 

7.-;. c · • In regard to seniority amongst the two· applicants, it i~;: .c 
1 

(. adini:tted ·by both· the parti~s. that Si:tri $haju Khan. 'is senior.Yto <ha 
.· - . . \ . . ·. ~ .. - . . -· 

: Vishamber · rayal·. · For this. purpose, the learne.d couru3.el for the .1~· 
. --. ' . .' 

·..: ·appT:tcant . pas also : prOO.ucjed_ · before·· us . a · panel prepared· af~er 2 . r. 

screening .·of ca~ual-: : labO~t/substitutes cir:culated by. ,the 
- . ~- • I .. , . • ·. . • -. - . •. . · • 

. respondents vide .their l~~ter:- -~dated 28.2/9~3.83,. which bas been " 
C': ' 



=--~: ._~::;:·_;_ ~ .-.. ·. .:_·, ~- ~ .. - . ' --. - -.. ·_:::-···:•· 

,..:....·. ~ ·• ·.-_, '6. 

\: 
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both the applicants wauld be entitled to promotion to the scale of 

.. Rs. 120~1800 and higher,scales eS:rlier to the private respondents 

··:Nos. 8 to. 13 in OA No. 05/96, Khaju Khan being senior ·to Visharnber 

Dayal. · Shri Vishamber IByal has alrea~y been promoted to· the 

:- SC9le of Rs._ 120Q-1800, accordingly,. Shri Khaju Khan should also . 
1·· 1 

1 · · · be~iveri that scale froin: the date Shri Vishamber Dayal has· been 

; . ~~ _ _ :_.,9r~nted that scale. Both the applicants ~ula further be~· entitled 

: _ .... -~#~~,\\~;,, · to higher scales earlier to or at par with the private respondents 
h !J ,,'t~-~ \' tc·, 1·\ N 8 t 13 ·. OA N 05/96 

: _.'., J[ . ~:c,i-~~~; ·--"·\:~-JL.--- ~·~:o_~·-~ :o:o .. : __ 1n, .< ?~_ - • --__ ._c·_. . . 
r-'1 -~~-· "< ·lA~ _, • , },~ - 'j - - . ._. --- .. - - _ · .. ,_ · . ., - . .:'CO:.C: .. ~-~.:"-'="'-•'~'·:~-~--~"'"-"""""*".;-· -

~~,-~~~ ~~ " )j;'l_~': ;:=_;;;;;~ t~;::~:~·:re ~cco;d~~gly disposed of on the Jines_ " (';"" ~~;- ,cc , ::~~"::.::.:~:::;n r;•:::ttsf~:e·~:r'::~~ 0~0 ~:::!:-:;t: --, 
·~ .· ~' . _.- I . . 
' _\j , .. copy of this order. 

1
. 

I (· :_(~-.- , . .! ~-=· '; . "Parties are 1eft :to 'beat thr~ir own costs~ . f}. 
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.. so/-
. (GO.PAL SIWH) 

... ADM··· !EMBER 
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