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Date of orde·.r ·; 6. 7 :t998. ·· 

J.ilidul .Haxr:id s;o. Shr_~ Abd.ul t··'lazi:d· by caste Hohamrredon, 

ag-ed ab.ou:t 45 years· R/O ··at pre·~ilt -\'iorkin9 as Chief 

Telephone ~perat6r_ 1 . N_ort.b.?.rn. Raihlay ~n 0-.R .,M.e Office 

.' 5ls. -._ 
. I 

1. The- Union ·?£. In~ia -ttu-ou~ilf dener al Naqager_, 

Nort bern Rdi lv,r ay, lfeadquC~rter. Bui_~cUng, Bo:;;r'.Jd a · 

_Hou ~ , New De ~hi •. 

2 .. 

Bikaner. · . \ 

3_ •• - T.he Senior ~ivisional.I?e~ .s,__on~tl Officer~ Nort-hern 

R a·i lvl ay '· Bi k"aner • . . · ne o " t -~·~ ~ sp naen s •. 
. -' \)-·--··· 

·- ~ccw.. .• 

. .. 

,· 

T l-ie app_l;i..c ant hF.~s- fi h~d t ~is o .. A. \'J ith t he . ,P>:,ayer 
-. 

th~t the·drder d.<;:ited·5~it.l?l'96, (Ann"ex.A-:f)·passed by. 
~ . - .- . . . . 

·tl~e Seni¢t-Divisional.Per.sonal 'bfficer .~iorthern Railv.;ay 

may be quashed and -set~ aside and 'the. applic:mt-· be all<,A~ed 
J- ' ( 

' . . ' 

·to p'Jnti~-JUt= 0n t h_...~ _po$t ·Of Chief 'Fe lt;;pt16ne D_t:er 0tor. in 
( ' 

the Grade, o£'- f ... s .. 1600:-.2660 '.·,'ith a)l i?onsequent_ia·l. benefits 

... 
...... 
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< t • 

h . 
l.t.D..S further pra)!ed _that -consequences- of 

' ' . 
th~. impugned -order datecf 5.11.1996 rna~ not be given 

' 
. af"fe~t and the a:PP ric ant . may be deemed to be continued 7 

1.--

9rt the post ·r.:t CJ(1ief. Telephone O_r;er .at or 'Vl .. e.'-£. 5 .9. 94 

with all consequential ,benefits• 

2• Notice Of this· C.A. ~1as given to -t:_he respondents 
- . ' - .. . ' '- -

who have filed their·· reply to which ncr rejoinder wa~ 

:,_filed by 'the applica-nt: ·.The.respondents .. have. stated-· 
.- . ' 

in t hedr' re.ply tht,:l.t pr'ocedur al lacuna was'f ound i.n· the 
' . . 

. l , . I · . . . .. 

selection. of applic;:ant to the ·post Of. Chief Telephone 
' '· 

Operatpr ':thereJore With the ar:p:roval Of_ tJ:l~·COmpete~t 

authority the .Pariel :is so-tght to be cance_lled~ Th~ 
- ~ . ' ' ' ' ', \ . 

. ' . . 
. ap:pl.ic ant ·was .given· notice.:,t.hereo.f and after considering 

t.iie repre5e~tati6n o'f·the app).id ant the- panel d~ted. 

·s.9.94 issued earlier v-Jas treated'-~ c~ncelled.Ther~fore 

the·~ has no. force ·and is li·able to· ~ reJected. . . . . . 

/._-,--:::---:-;~-:-...~; 3·. _vle have· hear.d the. learned couns~ 1 for _t're parties· 

,/~-~~<-,'1' ~-·.···.,and gone thrOtlgh tte case '~le.-. ·In Ortlei" to appreciate 
. .; -
'\ 

1: he r i v a--1 c bnte ~t ions facts te lq.t ~ng' t- 0 t ~ ' c pntr over _s.y 

·'. 
· It; .ts i3.llege,d _by the applicant. that re- was ap:roj.nt.ed 

rrent. on ·22·.12.i970~ arrl thereafter from tine t9 t.ime the 

- appliccn t 11-1 a_s promoted~ to next· hig~r post .'I' he applicant 

-_was pr omot.ed a~ a:, ad _ Te le phon~ -operator in t he _ ,PaY 

scale of Rs·. 1•100-2 300 in the year · 1990 (_ Cb 29.6 .1990 

' as rrentiome.d by ~he r.esr:ondent s) • ·'It· is further ~lleged 
' . 

by the applic rot that the applicant was prorno.teq _- to . 

t~ post o£ Chief.T~lephone.Operator w~e .• f.·5.9.19S4. 
' I 

.. af~:_er facing -the ~e.)ection- and since then. the appl.UCant 
-··. 

\ 

. ,· 

.... 



I. 

; ' ~· 
rr-;~, 
-~-/ 

is contin\ling on the post· Of Chie.f 'l'elephone·OperatOr. 

This se_lection Of the applicant is· 'sought t.o be cance-lled 

vide Anoex;A/1 dated 5 .11.1996. 

5 .' From the record it appears that while the applicm t 

was viorking_ as Head .. Te lephone Operator in the. pay scale 
.re-

Rs. 140(1-2300 cadreLstructwing w·a.s done w .e .t. 1 .3. f993·. 

)l.ar lier to the cadre -re-structUJ1i ng there \'lere two posts 

Of Chief Telephone:_ Operator. As a· result of cadre re-. 

structuring·_,one :more po•st:wascreated in-the c-adl;'e of 

Chiet T~lephone·eper~tor __ ;_ Thus the t.otal_;mmber of posts 
J • ' I 

of C[1ief'Te le~hone· Oper·ator 'V-Jere raised to thr.ee. ·The 

post of Chief Telephone Ci,pe1 at or;. i.s a select ion post, ~d 

a's per ·~re·Ra~~way Boai·d's instr\tction~ a modified sele ... 

c.tion v.{as ·conducted. for filling 'o:f the three posts and 

. the sane were filled.:. in· by, the candidates emPanel led in 

thte .·list date·d 5/8.11 • .199'3.~ As a r e~ult Of cadre re~· 

strUCtU+ing_ 1xbe:: ore more ·post of Sur~rintendent Telephone . 

~?~i·;::··~~--.:;-·~';·:~ .. Op?..rator ~tJas c;re~ted w.hich v:as l'~eadquarter c~ntrolled 
t! -, ''-· --~;/ ' . . . .. .. ,.\ 

1.1, .:. <~· ·.'_,post • 
d !/ ·--li $1 

By tte letter Of the Gener ai .Manager (F)' dated 
!1 ill . . .. '\\ ~~;~;~·, , fs .2.19~4. this post .was de-centra.l~d an~ placed under 

\:~~~~}, ·-· .. ' ~ /.
1the control Of Division With imme<;liate effect. From the 

.. ·. ~~~:/ averrrent of the respond.,i:ti:s it appears that the 8n'l"'ering 

-
J 

' . 
respondents were authorised to fill-up t.he post. Since 

.no eligible candidate wa~'a.~ailable for being promoted 

tb the post of St1Perintenden t. Te.lephone (;per atcr t "te 

·post· v;_as down-graded tot ~at of Chief· Telephone ~rat or 

arrl selection to the post. r.-iaS COnducted by spOnsoring 

the ·three- candidates as ~r lette'r dated 19.7,1994 

{Annex.A/3). l-~.11· the .three candidates thereafter parti­

cipated ~n the ~lritte·~ examination and viva vo9e test 
I 

but only the applicant VI.' a.s ,declared suc'cessful candidate . . 

< • 

\ 
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(or being promoted to ·the post of Chief· Telephone 

Operator -vide. pane 1 dated 5.9 .·1994 · · (Annex.A/4) . .':r;here:~...:. 

after:- ·.:the apj.l~an:t was pro~ted .to, tl;le said-pC?st ·as 

stated ear l.ier vide ·order _Ann~x-.A/5 .. · In cornp_liance Of 

·. the pr arnot ion order h~c~ appllc a1 t had taken over t re 
., 

.. 9~arge ·on the promotion_ai' post' on ~~9.1994 'on. which he. 
~ - . . ' ' . 

continued tO 'ltJOrk _t'i11 he· ·was pro pose_d to be reverted 

as I=€r ~nne x.A-1 a~d theJ:'e e,fter: under: the order.s of the ' . 

. : 'r:tr'ibooal uptill ~·a.;.'. 
--

I, 

6~ It-'I.>Jas argued by the learned advocate_f_<;r- the 
. 

applicant. that t-he- ~pplicant ~a~ se-lected f.or being 

promOted to thE;1 post. of Chie·f Telephone Op=rat_or after·. 
I , ' . . 

ho_ld ing the· selection proces's.' ·The applicent hal:) since· 
' . ' . . 

been viorkirig ~m the -post satisfactor!.ly ~ No t.?r.ocedural 

lac~na. ~as_ ~en p~if'!t;ed-Oot i,n the letter proposing to .. 
cancel the ,panel~·-: Ha w.~s further argued t.l'¥3-t. the panel 
' • • • - ' \ • , I • • 

dated 5 .. ~.1.994_ is being_ cancelled: under .the pressure 

of. Uni-on. The administrat-ion ·had· already. decided to . 

cance 1 the panel and as ,a matter. of formality . had .. 

-:-giver) not~ce to t;he. apr..ilicant to represent against the 
./ 

proposed actj..pn ~. Thi~. ~e-decisi?rial act ldn is- via-· 

lative .o.f. natural justice and 'deserves. to re quashed. 
- ' .. I ' 

I~-: has furthe~ :_argued that the applicant- ha!j already 

ltJorked. for more than' t'l.'l/0 years before t~ administra~ 
. . 

t,i.on qe_c.i.ded t.o -quash tJie- ~anel. Therefore,· ·the p-ane 1 

cannot 'nciw .. be quashed. and the . applicant. cannot be 

r~v~rted •. The· prop1oti.'on '.vvas given to- the applicant 

aft:e::t <lu~ relect"ion·. · ·On t ha other hro d·,_ thi!
1 

learned · 

coun_sel._for .t~e-r._espondep£s. h~s ·argued that· the post 

of_ Superintendent 'l'elephb~e !?l;:erator \'lias placed at 

the disposal 9f t.:he Divisio~al Rail\'liay· Manager ·but 

·' 

. ' .-..... . 
___ j 
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'there 'is no approval of, the higher authorities' for 

davn grading the po.st .- T_herefOre~ t-he action of the 

_Divisional .RaLlt..ray Manager to fill-up tre. post by down­

grading_ the.' sarre w-as not ·in order. C?Osequentlyi the· 

pane 1 and' the pr-omotion order- dated 5.9.1994 and 

5.11 ~ 94, are liable_ t'o be quasl}ed. 

7. v~e haye con-sidered the .rival argurrent~;>. There is 

no dispute in r es:i;:ect of t_he post of Chief Telephone 

0pe:r::-ator being ·a select~on post.. 'fhe pest Of .super in-­

tendent Tele:phon~ Operat~r_was tobe filled in-on the· 
.. . -~ 

basis of •se·niority_ cum .s.uitability from among·st t·he 
., . ' ' 

' .. 
Chief Telephone ·q:;erators at -the divisional leve 1. Thf~ 

. ' 

.respondents themselves ):lave stated.that ~ no 

eligible _staff having' two years service in the lo.·1er 

Therefore, the .. 
an~'ing respOndents decided to dOv<n-gr ade. the sa:rre 

and held the select ion and t.h€ applic-ant· has peen 

·placed on panel arrl 'vias promot-ed •. -- In our opinion \.Yhen_ 
/ ' 

tte anS"u>lering respondent.s we~e given t:tla:~ liberty t.o 

. fill-in the- post of Superintendent Telephone Operator 

then it vJ as ·for the answerirYJ respondents to see 

\<lhether eligible c'andida·tes -w~re available to: f.'j.ll-up 

the J?Ost. _If for.~roviding promotimn to one of the 
. ., 

Head ·Telephone' Oj;::E:rator -:',:~.·-the po·st @33.s dovin graded 
' \ 

it 'cannot be said that any procedural ir~gular;i.ty 
•. I • ' ' • '- • 

was- commi·tted. ·-·r'l,re answe rirg respondE! nt s had under­

taken :the p:;-ocedure of 'se lec·t·ion t.o fi ll.-in the post 

of C-hief Telephone Operator: in which Shti' Hirza 

Moinnuddin who is said ~to re se·nior· ...,ost Head ~e le-
' .. 

phon·e Operator .at that ti::ne. had· participated.. It 

appe'ars th~:t the Union is sponsoring md propogating 

•! 

L_ ·----·----------· --·-----~-- -----~---' -·-- -- -----
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the cause Of -Shri. ~1irza Moinnuddin by alleging thaJ 
- \ 

procedural lacuna· in setection·of. the present applicant. 
l 

In cui_ opinion. i.f down_ grad.ing Of .the post Of Superin-

tendent Telephone_ <Operator ~'1as -not in order and the 

se·lection to t.he post of_C~ef Telephone_ Of;erator was' 

not· procedurally correct -then- the senior most tead 
.. 

Tel~pho~e Operator S'hri ·z..urza Moinnuddin should· have 

raised the dispute at that t'ime. But Shri :r.1ir~a Moinnuddin 

·- h~mse 1£ -partici-pated in t~ he selection process by 

app:;:-3.ring in writ't_en examination and f,aqing i,:he viva 

' 
voce-. Thet'efore, it cannot be said that any procedu:· al 

~trona has been done in undertaking se·lection process. _ _, . . ... - . 

-In 'our_ opinion having rema~ned un-spccessful in se_lection 

Shri l:'lirza Moinnu¢Jdin seems to have taken the: help of 

Union fqr can~e lling the selection Of the applicant. 
' ·, -

Needless to say that the applicant was promoted 
. 

by 
j -

orCier .dated 5.9.94 and .the ·sarre was given effe_ct to 

by t he ~pplic ant by 1; a king -t, be charge on the , next day. 

- Shr ,t Mirza 'Hoinnuddin (:,;til-1 have challenged _ the 

,-promotion-imnediately t~reafter. But it appeC!=s ·t-hat 

_()= - - / 
--,OVVV 

. having missed tnat opportunit-y Shr~ -Mirza I>1oinnuddin 
" . 

has caused the concerned Union to initiate his cause 

otpar<A'ise there ·w,a;s nQ reason for the Union to have 

raise the dispute ~nj there wa-:; also no" occasion for 

the respondents to und'ertake cancellation· of the 

selection prqcess. At the-c·ost of repetition t-1e may 

aohere that the respondents· have not ol:~ shown as to 

'ir.Jhat v-1as the procedural ~rregularity which was· committed 

' 
by the ancswering· respondents in fil·ling the post of 

-Superintendent· 'I'e lephone Operator by down . grading 

t;._he same .. ~~ithin the tdtal strength Of the de,pqrtrrent 

-' 

--------- _.J 
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o..b- ~rson can 'be alla~e.q· to work on·_-the lowE!r _·post 

as ag.ainst the, strength of the pr·ombt ional pOst .Theref~ore, - . . . ' , . ' - .. ... 

in. our op in 'ion: t_oo pr~mot ~o~ ·of --the applicant on the 

_poSt of C.h.ief 'Te-~phqre {;.~rato,r · c'?~not- be:· said: to 1:e 

pr OC~dur ally t-Jron·g ·promotion~ T-he· applicant. cannot 
.I. 

now. be· reverted to his. origin·al post by _c·mce.lling the . ' ... . ' 

pane~l ·afterr mcire than t'wo years of aJ?Pli-cant • s p:J;"omotion; 
. ,, . -::; 

'· 'l'he actioh of t tE -.-re spc:-ndents Vide Annex.A-1. dated 5 ._11 .96 

cannot be }:reated ·~s val;J..d --~nd le.g.al. ·In our 'opinion, 
-. . - . - . . 

': ., 

~he pane.l isnot requir~d to be. ·ca-~ce'llea·. The order 
' ,_ • , , ···~ - ••• - If • ·, ./ 

dated 5.11 .• 96, Anriex.A-1. ·deserves tobe queyshed. The· 
. . . .. . . ~ . . . .: 

. ' 
Se'· 'I'he 9.A. is. the.n=ifore acc~pt·e(I. The order issued 

by -the ·senior L?ivisit.in_$-l. ~ersonal Officer, _.Northern 
' .._ . ,. . - .--· - . . -.· ._ ' . ' .. 

Rei:/-.lw~ay~ Bikane.r-. dS!ted 5.11 .• 1_996,. Anne·x~ A-·1 is·- hereby 

q\lashed. TrW ~-~spopdents are_ dire.cte€1 t'o cont·in~e the 

" __ : :~ .~pplic~nt· o~ the .Post ,of" Ctiie.f·Telep~o~e- oP;rator as 
> :, - •• ;- • ~· ':.. • • - ' .. ·, • ' ' - # • 

:;.. . ~ ··"" ~- --:,..; (, 

+ .. ,;~':.::·;,___:::_.~~ __ · -j~;;~, · a du·~y. §e lecte d candid ate • 

( . 

· ... 
~} ,, 

.'- . ' 

9. · The _par.t:Les are :1:-e.ft to bear:·_ their ,'ovln costs. 
. {_' ' 

' (t-j'·i·,_fk,_~4- · .. 
( GoPA ~~-l:~) 
Adrnini st.r' at iv~ r.-r.e 1ri?>er 

......... .. 
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