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_ O.A .No. 25-9"1996 ./ 

. ' 

' -
~ishna l<umar _s;o Sht-i Jetha !Cam aged 30 yearti,· Fitter 

General/Mechanic S~ Office Of the Garrison _.Engineer , 
- \ 

, Sriganganagar., ....... Applicant· .. 

--~'1. 
~- .. 

Vs. 

Union of Indi~ .throtgh _the_ S!'3c~etary to the 

G·overnrrent, Ministry of Defe~ce, New Delhi. 

3.. Commq.ndant· Works Engineer, ;St"iganganagar. 

4. . Chief Eng~neer 1 Bhatinda zone, Bhatinda (Fun jab) • 

• ... • .. ~espondents. 

· Mr .Vij~ Meht.a., Counsel for the applicant. 

' ,Mr. ,K.S.Nahar·, counsel for t·he respondents.· 

· C<RAM : 
-~ 

·HONCUSABIE M<:. A .. K .. MlSRA,JUDICIAL MEMSER· 
- . 

H<:NctlRABu.; Mt ~ GOPAL S:tma,:ADMINISTRATIVE M:lMBER 

r· 

••• 
CR DE R 

{ ~er Mr., A ;k.Misra, · J .M. ) 

••• 

The Applic~t has ,filed this O~A. with the 

pra~r t.hat :the respondents be direc_ted t,o arrange 
• '. • ' I 

. ' 

Trade Test' fQr· the post Of FGM ~~-II for the applica-nt 

and consequently promote hlllJ on the post Of loCM !-§-II 

. ' 

I l 

. I . 



'"' 

i' 

,. 

from the dat~ his· juni?X"s were promoted~~ with all 

consequential benefits from that date. 
- . . ' ' ·' . . 

> 2.. Notice of O.A. was given to the respondeirts 

w.ho have filed their reply. In tte reply,.· the respon­

dents have· stated that- all the affected individuals 
. . ' 

we·re 'inforn:ed in the month of February 1995 that Trade 

Test is be ,i ng held during _the last ·l<l ee k Of February 1995 • 

Thereafter,. prQ;Jramne of Trade Test was circ-ulated 

l:?Y the Presiding Qff~cers on 1'8.3.1995 for t.he Trade 
,..._~. ' 

. ' 
· Test to l::e held Ql 2 3 • 3 .. 1 995 • A wide publicity was 

giv,en. All the in$tallations were inforned- by tele-
, -' r 

.phonic massage and in writing to inform all the affected._ 

individuals· .. , As a re-sult· o_f; this notification, out Of 
I . 

30 e ligib_le candid ~te s 24 a~~d in the Trade Test • 

The applicant did not aPP!ar in t.he Trade Test m spite · 
' of notification, therefore; he has no right to l:e 

considered and promoted on· the post of ijG}l rJS-II. The 

0\\· dese.,r~~e·s to be dismissed. 

3. It is the case of the. applicant that. l'e had 

no information in :respect C?f the Trade Test being held 

on 23.3.1995. lia was on r-est on 22.3.1995. Since n.o 

J), ~Wide publicity was given to, the Trade Test rcogramme, 

the appl.icant was qer.rived from ap];e.aring in the Trade 
' t~' ' 

Test examination and consequently his ·promotion wtereas 
'. . ' ,_ l.. 

his juniors,·have undertaken the Trade Test and. being 

];rOmoted to the hig~r pay scale. 

4. During the P!ndency of the O.A ., the Trade 

Test for the post in questiOn -was held. by the respondent: , 



) 

' ' ~ 
'· 

/ 

and the a.pplicant ~ppnt.red in t}1e Trade Test .. · ~. 
/ 

cleared t,he-Trade Test ·and consequently was 1-'-romot:ed · 

to ~ l'e post ·of ~M HS-II .vide· resp:J~de~ts order· dated 
. I . 

2.6 .1-999. Ttle orqer of ~omotion 9ft-he applicc;lnt and 
, I 

one Shri Subhash ~honde~ has teen p:esent~d before us 

tOday i.n the Court. 
i' 

., 

5. We have heard tbet ~arned courisei .for the 
' /'1, 

~- - Pat:ties and gone'·through the case :fi. .le ~ 

The learned counse 1 for ·the applicant · has 

arg~ 'that_ in absence of :~~:ide publicit-y· of the .f-ro posed 

Trade .Test for t.he :pqst. Of roM HS..II, the applicant 

could not a.Pt:ear in the ·said· Tr~e Test. The resr:ondents . ' 

, have not been able t.o show tt:&at notification was pasted 

on the notice board and they also could not shew that 
I 

each irrlividual was infbrrted in writing in· resp;ct of 
. ' ' 

Trade Te$t being ·held, as, proposed and, ·therefore,the 
' 

applicant cPuld not appe~r in th~ Trade. Test in absence 

of proper informat.ic:m. Now, he ·,haa appeared· succ:essfully 
N.A 

in the Trade Tes:t a~ been promOted, t1'2refore, tv! 
. {.._ . 

should be deemed -to be notionally promoted on and from 
. I . . . - .· 

the date ·his junior was promoted. on t-he J?Ost Of FGM 
-~ 

iti-·II.-

7. Q1 the othe·r hand, the learned counsel far 

the respondents· submits that the applicant ·at the 
. - -. 

relevant ·tine was pOSted irithe Unit of G • .E.,Sriganganagar 
. -- . . , 

and from that Unit 24 e ligll),le candidates appaared irf 
\ 

the Trade Test. If the notification in· respect of 

]:XOposed Trade· Test was not given wide .publicity, h~; 
\ 



such a large number of candidates could appear in 
! 

the Trade '!'eSt. Therefore, it should ·be taken that _ 

applicant has ~volved an excuse relating to his absen­

t ism in the examination on the qround of publicity of 
The OA is also tine•barred, · 

the ·notiticaeion,.Las such,. the applicant deserves no 

relief. 

a. We have considered the rival argunents.Tnare 

' is nothing on record to show that thenotification re la-
• 1 

-~ ting to t·he proposed Trade Test in question was p~aced 

on the notice bqard --for the general information of the 

eligible candidates. There is also no material on record 

to. shew that each individ.ual w~s inforned by the Incharge 

Officer in·r es~ct Of the· propsed examination. In 

view cf this, the reason -adva.a:::.,~d by the applicant cannot 

be categorised as wholly basel.Eiss. NO dOubt 26 eligible­

simi.l_.ar ly situated cand:id ates of. the same st·atiQl had 

appeared inthe examination, therefore, in all reasooable- -
. ' 

ness, it can be te lieved that notification bad ~cone . . . . 
' ' 

·.__ intha knowledge and notice of th! c~-=_d·idates~ It may ' ·. . 

just ·bel possible that tecause. 6£ applicant• s remaining · 

on leave .or remaining on night duty, ha was not- informed 

~ or he could\ __ n_9t gatler infc:>rttatia\ relating to the . 

Trade Test in questicn; Fro.m the record, it also app!ars­

that applicant ha~ not· been slumbering over his rights. 

Soon after the Trade !,'est was· held, tm applicant vide 
••_;.! 

Annex.A~2 requested the concerned authorities that 

while he was on night duty on 23r~ and 24th Of March, 

1995, Trade 'lest for the . poSt Of FGM HS- II had taken_ 

place but.· he was left out, therefore, applicant_.s Trade 
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il 

I 
~s- I I 

I, 
I ' ~ -Test re ~d~rtaken.-. Then agai:n, ., vi~e representation 

. !I - .. 
dated 29.7•199'5 (~nnex.A-3) 1 requested that Trade Test 

. il . ' . ' . . . . . . ' 
be taken anf he ta· p:o"oted •. Then a.gain, .. vide Annexs .. 

A~J', A-5 · Jd A.-6 ba continued to. represent an~ remind 
- II . . I . . . I . . . 

to the concerned authorities li~spe.;t of his·e arlier 
. II 

representat:tl.ons for taking Trade Test etc. Hcwever, 

no. action \-1jll

1

s tal<en by the conce. rned aut~or ities,there­

fofe, he was driven to the Tribunal for redressal ·of 
I . 

II 
. 

' ' . 
his grievance. · In his de_tailed representatiOn dated 

il ' ' 
,.;_~ 29.7.1995 ~Anne:K.A-3) ,'the applicant had informed the 

II - ' . I . 
authorities that· ha had no 1-nfo.rmatiQ'l in res~ct of the 

Trade ~est llbeinq i'Bld .and l'B was not .. inforroed .in writing 

also about f~the Trade Test being held, therefore, ·the · · 
... ·11 · . · .. . · · · 

authorities could have redressed his grievance by· 
. . • [I 

);ermitting him :to appear in a supplenent:ary Trade Test. 

_But, no S\lfb steps -w_ere taken by the authorities ccacerne1 

There~or~,[11 the c~tention of t~ ~P,Plicant that he 
I . 

. was deprived of his chance of appearing in examinaticn 

· · II 
and consequent promoti~ is we 11 founded;, ·Since the 

awlicant has nefil 'been promoted. to t,he post. in question~ 
the Only t'hing which is required 'to ts considered. is 

.. Jl . . . \ 

whether the applicant should be compensated in terms 
_ .· - II · . . . 
~ of money awarde·d to bim as damages or the respondents 

II ' ' I . . . , 
be directed t.o fix his ·seniority notionally.. Tha post 

-of FGM I§l-Il is a se l~ction post and, therefore, in our 

·11 . -
opinion, ri'B~ applicant can vet the pay Of that post. 

only fro~ tle d ate he' bas ass~d tl:e charge. But since 

te.was de[prived to appear in the examina.t:ion in absence· 
-~ ' ' . 

of tro];erll ±nforma~·i.on~ therefore, it woul.d be. just 
' II . ' "" 

II 

II 
1-
1 
I 
[I 

I' 
II 



,_. 

i' 

' . 
I , 

I 
' ' . 

,, 

' I. 

II 

'I 

and propar to a¥Jard him noti<:tlal sf3nia:ity in the 

grade of FGM HS-Il from the date his junior was -
. · · II - . . . -

I ~-

r:comoted to the post in question. 
r . 

.we have also considered the point of limi-
-1 

li -tatico as 
1

\raised by the res-porrlents. In· our opinion, 

_the CJ\ is not; barred by limitation·. _The Trade Test 

-
10. The o.A.,therefore, deserves to l:e accepted 

, in p(l!:·t "jl 
I · I The G.A. is, there£ <r e , partly ·aceepted • 11. 

The applicant is held to be -notionally ,~romoted on the 

II · 
'IV'JSt of PGM' HS.ll on and ffom the dat_e· his junior has· 
.r:-' ' lj -

. II - -
been promoted on the said ~· The respondents are 

directed! to assign ~~seniority to tre applicark 
. !i . 

on the Jost Of roM HS-II from the date' his junior has 
II • · . · 

. . ] : . -
been prom~J within a period Of three months from the-

date of ~~~his ~der oc in ·any caoe be5%'la~ respOndent 
I - ' M undertaRe exercise in respect of nextLpromotion relate( 

· . II -· · -
to the post of :EGM HS-II •. HCMever, the applicant shal: 

only bellentitled to get his emoluments of FGM HS-ll 
.I . 

I 
i 
I 
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! _.,_ v 
frooi the aetJl date Of asSUminm tile charge of tle 

. . . 1-· . . ~ . . . 
post in ?cnsernc_e of respondents order dated 2.6.1999· 

. . I" 
12 5 . PaiJI1ties are tO. bear their own coft:.S• 

. , I cc~.-:. _ ~,\'~~-
( Gi:»?AL~ t A,K.MlSiiA) 
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