»

S T

IN THE CHNRAL ADMINISTRATIVE TR ISUNAL
JDME R BEACH , 0DHP R

Date Of order & 2(.053.1997

UDL‘\_‘-':]\J‘ 24//J.996

Arjun Ram '$/0 Shri Pabu Ram, by caste<Jat ,R/0 Vill.
beswal, Teh.Merta,Dist.agaur,father of the applicant
was posted at Pw I;Damﬂarl as a Gragded Gangman,

®ge e e A liCS'ni‘
VS be

1. Union of India_through secretary of Railway
soard, Mew Delhi,

2. Divisiomal Railway [Manager, Northern Railway,
J‘Oif}h}zlura

Hr o Ko LeSond ) Advocate, for the applicant.
Lar .x’.m.BhatJ_ .

I« Se5.Vyas - Advocate, for the respondents.

THE HONPBIE MR WA, KWJiISRA, W IC IAL HEMBER

The agsplicént has £iled this ©Oa for compassionaté
appointment,with the prayer that the respondents depart.
ment fﬁéy be. directed to consider the appointment OFf
the applicant as per his eligibility claiming Himself

t0 be the adoptad son of deceased Fabu Ram.

2. The applicant has alleged in his application

that he vas adopted by the deceased Pabu Ram on

21.7.93,vho was a Railway servont and died on 24.7.1993,
The applicant moved an applicatioh before‘: the District
Judge ior succession Certificate for claiming pensionary
benefits of the deceased Pabu Ram end was granted

Succe ss ion Certi‘ficate by the competent cdurt on

13.11.%4. Un the basis of the Succession Certificate

¢ol




~/

2

the respondents have made paynents of the pensionary

benefits of Shri Pebu Ram tO the applicant. It is

further alleged by the applicant thet he nad claimed

compassionate appointment aiter the death of his

adoptive father but the respondenty depsrtrent dis-
that '

zllowed the same stating/his adoption by Shri Pabu

Ram was doubtful and not valid. Ience this Q.A,

3 The respondents have filed their re ply in

V& which they have admitted that Pabu Ram died while in

harness but have stated that the applicant cannot e
appointed Cn cOmpass ionate ground because the factum
Of his adoption by the decessed Shr i Pabu Ram, is
douptful. The applicant was not dependent On the
deceased. The Deed of adoption does not inspire any
contfidence and is not a legally valid deed. The
applicant is not entitled to compassionate appointinent.

The O.A. deserves to be rejected.

4, I have heard the learned counsel for the

parties and gone tarough the record.

(83}

. The learned counsel for the applicant has
argued that applicant naving been adopted -by Late
Shri Pabu Ram and having been granted Succession
Certificate in respect Of pensionary benefits of the
deceased, is entitled to compassionate appointment
as per the schewe oOf the Railways. tHowever, in reply
thislgt\osf.tim is disputed by the learned counsel for

'
respondents.
6. 1 have considered the rival argumcnts on this
point. As per the Circuler of the Raillway Board

dated 20.5.88, édOpted son or daughter can be
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considered f£Or appointment ©n compassionate ground

provided following three comditions are fulfilled :-

"i) There is, satisfactory proof of adoption
valid legality ;. '

ii) The adoption is legally reccgnised under
the personal law governing the railway
servant 7

iii) The legal adoption process has been COm-
pleted and has hecome valid efore the
date of death/medical decategorisation /
rmedicel incapicitation (as the cese nay be)

(& © of the ex.employee,®
7. In this case, twoO important facts are reguired

to e noticed. Pabu Ramn died on 24.7.93. The
applicant was alleged to have been adopted by & deed
dated 21.7.92. The adoption of applicant few days
eds botore the death of Shri Pabu Ram creates doubt
'in the matter. 5imply because pensionary benefits
were ¢given to the applicant on the basis of succession
Certificate, it does not prove that he was va lidly

- adopted son of the deceased. The oOrder ©f  the

“'%\ lezrned District Juldge, Herta, is in favour of three

‘3 persons i.e. the present applicant Siwi Arjun Ram

i and two real daughters of the deceased.. IT has been
held by the learned\Juﬁge that the applicants are
entitled to receive from the Rallways the G.Fals
and D.C.RGs amount, This Certificate is not in‘
favour of the applicent exclusively. Thefefofe,it
cannotlbe said that treating the applicant as ado;téd

son Of the deceaged, Succession Certificate was

8. In the instant case, the applicant has alleged
that an Adoption Deed (Annex.hA-2) vag ewecuted

which is @ sufficient proof of adoption. But in my

Q
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adoption, There is n

a
e

4.

Gpinion, this argument is not helpful to the
applicant. In Hindu ~doption and Maintepance Aact,
1956 ( for short "the &ct" ), provisions regﬁlating
the adoption have been laig down. <Section 6 Of

the Act narrates reguisites of a valid adoption,
Section 7 narrates capacity for a male H
take in adoption. Secticon 9 bf the said Act speaks
about persons capable o0f giving in adgoptions.Secticn
10 narrates pyersons who may be adopted and Other
cornditions for a valid adogtion has been laid dcwn
in Section 11, Reeping in view these reguisities
and requirements Of a valid adoption as provided

in law, the metter in controversy is reguired to

pe examined.

9. Bection 6 Of the ACt says noO adoption shall

be valid unless (i) the perscn adopting has the

capacity, and also the right, to teke in edopticn ;

(ii) the person givirng in adoption has tﬁe capacity

to do s0 ; (iii) the person adopted is capable Of

veing taken in adoption ; and (iv) the adoption

is mde 1in compliance with the other cormditions

mentiaﬁed in this Chapter. Here, it becomes necessary

to examine whether the adoptive father was capable

of adopting the applicant. &t the cost of repetit ion,

I may say that adoption having takenlplace merely

three days before the deatn of Shri Pabu Ram creates
aroug '

enourh goubtg ®%he physical and mental condition of

the deceased in respect 0f taking the éppiicant in

adoption. Section 7 says, any mMale Hindu whe 1is

of sound mind has the capacity to take a son in

)
el
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rention OFf sound state oOf mind
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of Pabu Ram in the adoption deed. This strengthens

the inference abkout the doubtful natwe of the

adoption,
10, secticn 9(1) says no person except the fother

or mother or the guardian of a child shall have

the capacity t£0 give the child in‘:adoption and Sub

"Section (2) says that subject tO the provisions of

(Sub Secticns (3) & (4) ,the father, if alive, shall
alone have the right to ~ive in adaptiOn,._but such
right sh&ll not be exercised save with the consent
of the mother. unless the mother has completely and
finally renounced the world or has ceased to be a
dindu or has been declared by a Court of compstent.

juriediction to be of unsound mind.

11, Féeping above two conditions in view, if the
adopticn deed is evamined, then it would he clear
thet there is no mention of matural father giving
the s0n i.e. the applicant in adoption to Shri
Pabu Ram. There is also no mention in the deed that
mother of the applicant was aggreable to this
adoption. Thnerefore, it cannot be saild that
applicant was given in adoption to Shri Pabu Ram
by his natural father with the consent of the
natural mother of the applicant. Therefore, the
adoption of the applicant can not be termed as

legal and valid.

12, Section 10 of the Act says no person shall
be capable of being taken in adoption unless the

following conditions are fulfilled namely :-

[e)}
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(i) he or she is a Hindu ;
(ii) he or she has not already been adopted ;
(1ii1) he or she has not been married, unless
there is & customor usage applicable to
the parties which permits persons who
are married being taken in adoption ;
(iv) . he or she has not completed the age Of
- fifteen years, unless there is5 a custom
or usage applicable to the parties whnich
permits persdons Who have completed the
age of fifteen years being taken in
adoption.*®
The applicant in the OA has stated his age as 20
years and the OA was presented in the Tribunal in
July 1996. The adoption is alleged to have taken
place in July 1994. Thus, the applicant was 18 years
of age at the time Of adoption and in any case wag
more than 15 years ©f age. A person,.who is more
tnan 15 years Of age, cannot be legally adopted, unless,
the custom or usage permit. In the instant case, no
such custom Or usage have 'been mentioconed in the
adoption deed nOr any such custom Or usage hds been
pleaded in the O.A., therefore, the applicant could
not have been legally adopted by the deceased

Shri Pahu Rém,.

13. In view of . the above discussibn, I am of the
opinion that grant of Succession Certificate in
favour of the applicaht . Who was co-applicant with
the real duachters Of the deceased, confersno right

on the applicant. WIR 1996 Raj 1380, cited by the

learned counsel for applicent does not help the

o]

applicant in the instant case, The rule propounded

n this case cannot be applied becawe 0f difference

(=0

of facts, In the cited case, spplicant had filed a
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Civil Suit pleading himself to be an adopted son of
the deceased and prayed for grant Of decree for
pensionary benefits Of‘the deceased. In that case,

a will of the deceésed 8lso came to pe produced in
the c0urtén which the apglicént wds desCribed as
adopted soﬁ. Aafter the detailed inguiry in the suit,
a decree in favour of the applicant was granted in
rogpect of pensionary benefits of the deceaged.

In view Of the specific declaratory decree of the
c¢ivil ¢ourt, 1t was hcld by the Hon'ble High Court
that'applicant be proviﬂed wigh‘a suitable employment.
Thus, the facts and circumstances of ﬁhat case are

absolutely different than the case in hand. YThercfore,

the said ruling deoes not help the applicant,

14, In ATR 1921 286, smt.Chandrani Bai Vs. Fradeep
Kunar, it has been held thét "As regards facts oOf
adoptioa though it 1s true that absence Of & registered
document creates a suspliclous circumstance but
that is not sufficient to reject the seme when
cogent and reliable evidence is adduced by the
adoptee®. |

In the instaht case, there is no registered
adoption deed but it is als0 not necessary that
there should always be & registered adoption deed.
What is necessary is that adoption should be free
from suspicion. In the instant case, 1looking to the
adoption deed and other related facts, adoption

cannoct e treated to be free from doubt,

15, Even if for argument sake, the adoption deed

is held to be genuine ard adoption Of the applicant

%ﬂw/ | ... 8
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as per law, even then, the applicanﬁ has not been
able t0 make~Out a case Of compassiondate appointment.
The deceased has adopted the applicant barely four
days before his death. Thus, strictly speaking, he
can not be termed 2s dependant of Pabu Ram. The
deceased has two daughters as is clear from order
of the District Judge (Bnnex.A-d). There is no
mention in the application that the applicant is
maintaining the daughters as an adopted son and he
will be under an obligation to lookafter them till
they dre married. There is 38lso n0oO menticn oOf
facts relating to financial hardship, souwrces oOf
Income and utter financial incapacity to maintain
ind subsists, therefore, the compassionate appointe

ment cannot be ordered £0 e considered and made

merely for asking &nd On the ground that the app.
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is an adopted son of the deceasged and his family
member and dependent. There may still pe much

hasrderer cases pending consideration tefore the

concerned authorities for cOmpassionate appointment .

156, In (1994) 27 »nTC 537 , the Hon'ble Supreme
Court has held that "“object of compassionete appoint-
ment is to enable the penurious family of the

deceased emplOYee'to tide over the sudden financial
crises and not to provide employment. HMere death

0f an employee dves not entitle his family to con-
Passionate appoiﬁtment. The authority concerned must
censider as to whether the family Of the deceased
employee is unable to meef the finencial crises

PPN
kS
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sulting from the employee's deathn',
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17, Keeping in view the rule laid down by the
ion'ble Supreme Court and discussion made above, .
it is difficult to hold that the applicant is
entitled tobe considered for compassionate appoint-

ment in the instant case,

i
¥

i8. In view Of the above discussion, the C.A,
deserves to be dismissed and is hereby dismissed
with no order as t0O coOstsS.

,>>(\ [V\,\/

3 R
( A, KMHMISRA )
Julicial Member
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Part H and [ destroge

fa my presence on 7—25/(\_3

under the supervision of
section officer (] ) as p
order dated.....‘.....,jj./..;),, 2

N
Section officer (Recerd)
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