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IN THE CEHIRAL ADMINISTRATIVE TR IBUNAL,JDHPUR BENCH,
' ' JOOHPIR

Date Of order 3 09,03.1998,

0.ANO. 24/1996,

Fatu ¥Khan 8/0 Shri Alim Khan, aged about 63 years,R/0
Kanasar Road, Gali Ko. 2, I/F of Hussain Khan Chakhi,
Rampura Basti, Lalgarh, Bikaner, last employed on the
post of Shunting Master Grade-II, in the office of 3.5,
)\?_ Blkﬂner- . oo .0....0.. . Applicaﬂ: [

Ver sus

& i, Union of Imdia through General Mamger,
Northern Railway, Baroda House, New Dalhi.

2. - Divisional Railway Manager,
Ne@ ther n Ra&ilway, Bikaner Division,
Bikaner.

3. Sh. Ashu Ram (Ex.Shunting Master Grade-I),
Mohalla Henuman Hatha, Behind Siwaji Mandir,

. Bikaner.
eess303300 ReSpOlﬁentSo

*™ 9

Present

Shri J.K.Kaushik,Advocate, for the Applicant.

K Shri Anil Mehta,Advocate, for Respondents No. 1 amd 2.
& None present fOT the Respondent NO.3.

CRAM :

CEERIRR

HONOWRABIE MK . A.K»MI&:-A,JUDIC IAL MEMEER
HONCURABIE MR . GOPAL S INGH,ADMINISTRAT IVE MEMEER
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PER HONORABIE MR. A.K.MISRA 3

The appli;ént has filed this Q.A. with the prayer
that the responmients be ‘éirected to consider tre case
of the applicant for promotion to the post of Shunting
Master Grade-I with notional fixation of pay and re\'ris-
ion of pensionary benefits accordingly with alll-conse-
quential benefits. The applicant has further prayed
that the respondents be directed to alley the appli ant
to commute the penéion as per rule\s and pay to the
applicant salary for the period 16.2.1981 to 1.8,1981
alongwith the interest at market rate. He has also
prayed for awarding of interest on delayed payment by
_the respondents.

2. Notice of this O.a. was given to the respondents.
The officia‘l respoments:ra ve filed their reply whereas
the private respondent .3hri Ashu Ram has not filed any
reply inspite Of service of noti ce. The official respon-
i.‘j/ dents. have stated in treir reply that as per the direction
; of the Tribunal the pay of the applicant was fixed
notionally and e was paid retiral benefits accordingly.
Interest 6n.de layed payment was also made to the applicant
as per Calculation Sheet (Apnex.R/1) and subsequently
lon c'iiscox‘mry of mistake of calculation of interest, further
.payment wasg made towards interesf to the applicant.
The respondents haﬁe also stated in their reply that the
commutation of pension was sanctioned to tle app}icant‘
vide order dated 9th April, 1997 {annex.R/3). The
respondents have dispﬁted the claim of the applicant in

respect of his promotion to the next higher grade on
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the ground that the a'pplz‘cant was"not in service at

the crucial time,

3. We heve heard the learned counsel for the

parties and gore through the record.

4. Prom the facts as pleaded in the application, it
appears that the applicant‘While he was \Shunt ing Master
Grade-~1l had particpated ifa a strike and in conseguent
thereto the applicant was removed from ervice vide an
ader d ated 16.2,1981 with immediate effect ;The applicant
challenged the 'ord.ér by filing a Writ béfore the Hon'ble
High Court who was pleased to stay the Operation of
removal order and directed the Ryilway authori{:ies to
pay to the appiir:ant. salary at the rate of last drawn.
Thereaftef, the Writ Petiticn of the applicant was transe
ferred to this Tribunal. The Writ Petition/Transferred
Application of the \applic;ant was decided by the Tribunal
on 4.9.1992. By its order, the Tribumal quashed the
dismi\ssal/remowal order Iof the applicant ang diredted

the respondents to pay pensionary benefits to the appli-

cant within a period of three months with further direction

‘that if the payment is not made within the stipulated

period interest at the r ate of 12% would be payable
thercafter on the arrears. It was also directed by

the Tribunel that the applicant shall not be entitled
te salary for‘the per;iod of his removal till superannuae.
tion apart. from the amount which has beeq paid or was
payable to himaccording to the interim order of the
Hon'ble High Court. This is an admitted position that

applicant had superannuéteé in the meantime on 30th April,

1990. It is alleged by tle applicant that while he was
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fighting fof his rights in the Court one Shri Ashu Ram,
respondent No, 3, who was junior te the applicant, was
promoted to the higher grade of Shunting Master Grade-I
in the scale of Rs., 1400-2300 w.e.f. 1,1.1987. The
applicant has claimed that since his removal order was
stayed he was also eligible for being éonsidered for
the promotional post. Since he was not considered,
therefore, he is entitled to promotion from the date
his junior has been promoted. Therefore, he has claimed
the benefit of promotion and consequent pay fixation

accordingly and enhanced pensionary benefits as described

above. - ' y
S We have considered the rival arguments 6f the
parties. The respondents order ¢ ated 16.2.1981 removing

the applicant was stayed by tie Hon'*ble High Court and

as per the direction of { Hon'ble the High Court, the

» respondents continued to pay the applicant salary at

the rate last drawn, but he was not taken on duty.There

is no dispute in this- respect betwWween the parties. The
post of .Shu'nting Master Grade-I in the scale of
Rs, 1400-2300 is a selection post and there is no

dispute in this respect also, Only guestion which
remains to be ad judicated upon is, whether the applicant
can ¢ laim to be promoted on the post in question long
after he had réiired from the srvice. In our opinion,
the applicant; is not éntitled to the promotion on the
higher fx)st_which is a selection po.«_st;w promot ion on
that post is made as per t he selection process,on the
ground that applicant‘s junior who was in active service

was promcted on that post. This conclusion is drawn
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on this ground that even if the aﬁplicant had partici-
pated in the selection process he could not say with
certainity that he would have been successful. In
our .opinion', there Were chances both way. Thus, the

applicant cannot claim to be promoted on the higher post.

6, The respondents have produced befére us the
Circular dated 24.1.1996/1.2.1996 (Annex&R/2),issued
by the General Manager, Nerthern Rai lway, in which it
has been ¢ learly stated that if Railway employees have
been removed from service on account of Trade Union
act ivities,their length Of service in the Grade in
which they were working at the time Of removal is to be
taken into account for purpose Of senijiority and the
intervening per iod between their removal to their re-
instatement exc luded. 'Thereby. the service put in by
them in the relevant grade minus the period they were

out of service on account of removal/dismissal has

~

"'_"'to be taken into account for reckoning and interpola-

ting their nmames in the seniofity list. Thus, as per
this Circular the applicant has lost seniority from the
date of his remoral since the applicant has not been
reinstated in service by the respondents. Therefore,
he cannot claim to be senior to Shri &Ashu Ram. Even
otherwise, as descriled above the a‘pplicant cannot say
with certainity ti® t on facing tle seléctiOn rocess

hé would have come-out as 2 successful candidate.There
fore, in our opinion, the applicant is no£ entitled to

get promotion on the ne:t higher grade Of Shumt ing

~ Master Grade-I as claimed by him. arguments of learned

counzel £or the applicant inthis respect are rejected.
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7. The Tribunal while disposing ©f the earlier P.A.

of the applicant on 4.9,1992 had not directed the res
pondent authorities to consider the case of the applicant
for promotion. Even payment of salary was also restrie-
cted to only what was paid to him or was payable. to

him as per the orders of the Hon*ble High Court. Conse-
quential benefit of promotion to the higher post coulg

be said t© have been refused. Therefore, in our opinion,'
the applicant cannot now come round and say that he ’
should be notionally promoted on the higher post from

the date his junior was promcted /2 his pay on the |
promotional post should be fixed accordinglyg and his
penvsionary berefits be revised in terms ©f actual benefits.
In our opinion, as per the discuss ions made above, the

t
applicant is not entitled fea the benefit of notional

promotion. The prayer in this réspect is liable to be

~rejected.

.8,

The applicant had sought direction to:the respoOn-

deénts for allowing him commutation of his pension. The

 respondents vide their order'dated 9+4,1997 (Annex.R/3)

have sanctioned commutation of 1/3rd pension and consew
.quent benefit 9f conimutatmn of pension. Therefore, no
further directionsin this respect are regquired to be
given. Before the order Annex. R/3 was faassed, the
applicant was drawing full pension as per the P,P,.0O,
(Annex.A/2) . Therefore, the prayer relating toO interest
on commuted part of pension and delayed pay&nent thereof,

is in our vievw not maintainable.

9. The applicant has claimed pay relating to the

period starting from 16.2,1981 to 1.8.,1981 in this O.a.
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But in Our view the claim relating to the pay for this
period is quite be lated., The claim relating to salary
should have been agitated bf the applicant in the
revious OJ4, because during this period his previOns'
O, was pending at the ‘first 'stage in the éhape of a
Writ before the Hon’ble High Court and subsequently as
Transferred Application before this Tribunal. - The
applicant has not pressed his claim in respact of pay
for the said peried at the gppropriate time, therefore,

he cannot be allowed to claim the same after al*ino‘sﬁia

lapse of fifteen years. Therefore, the prayer in

respect of this too, is liable to be rejected.

10. The applicant was paid interest on the delayed
payment Of pension as.per the Calculation Sheet (Annex.
R/1) and was subsequently paid second instalment ©of

interest as per the reply of the responiemts. The

“applicant has not challenged the correctness of the

2"éingunt of interest paid to him. HNeither, he has put

1
i
|

On record any calculation showing that more amount of
,n_‘.,;.ifi'.nterest was due to him than sctually paid to him by

I the respondents. Therefore, the applicent is not entitled

to claimaiditional interest as prayed by him.

11,  From the foregoing discussion, We come tO the
conc lusion that the Original Application of the applicant

has no merits and the same deserves to be dismissed.

12, "The Original Application is, therefore,dismissed
Wwith no order as tO cOsts

( GOPAL SIIsH ) - ( ALKHMISRA )
Administrative VMember . Judicial Menber
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Part 1l and Il destroyed

in my presence on .. & apoY .

under the supervision of
section officer (] as per
arder dated@/ll}%}fﬁ“s

Sectien officer (Reeord)



