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IN THE CEINI'R~L l\DHIN~'I'RATIVE TRIBUl'JI:\L 

JOJHPT.R BEl-CH JQ)HP.tR 
' - . " 

. . . . . . . 
Date of otder :_,~.4.2000. 

Chhi:t.ar Singh s;o Shr'i Shivnath,. aged about 46 yrs, 
. . 

Rfo Verg i Colony Masoor iya,. Jodhpur, ~ast employed 

on the. post ·of Hel:rer I<hallasi Shop No. 18,. 
. , 

Jodhpur li~OJ:kshop, Northern Railwa,y,.Sirice decesed 

no.v· represented by- -

smt. Rareshwari Devi w;o J;.;ate Chhitar Sin..]h,· aged 

about 40 yearsd resident of Vergi Colony, Masooriya, 

·' 
Jodhpur •. 

• • .. • • Al:'P LICAi'U' 
Mr .J. K .eaushik,Counse 1 for applica. nt. 

VERSUS 

1 $ · ·union of India through General Manager 1 

Northern Railway·, Baroda House, N:w Delhi. 

2. The Chief Works Engin=er 1 H~adquarter Office 

3. ' 

4. 

Northern Railway, Baroda House, J:-ew Delhi • 

. The Deputy Chief Eng ine_er (Works) 

Northern Railway, Jodh.r;:ur. 

The Asst. Works Manager, Northern Railv1 ay, 

Jodhpur D;i.vision, JOdhpUr • 

• • • • e RESI? OWE Nl'S 
VJr .• S.S .. Vyas,Counsel for resp_")ndents .. 

,C·CRAi·l ; 

Hon.'ble Mr. ·A. K.Misra; Judl. Hember. 

Hon'ble Mr. Go,p_al S.ingh, ·Adm •. l'1ember. 

' - /'"'-

. App,licant-Sh. Ch~~it:ar Singh has filed this 
,,_. 
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1 
· Qiginal Appli~atiot{_w.ith th~ prayer that the 

(b 
\'::::) 

impugned charge ·sheet dated· 1·2. ilel9·9·~_(Annex.· Afl) 

for major :t.:enalty- issued by 4th respondent, 
- -

impugned punishrrent order date_d 10 .11,.95 (Annex. A/2) 
, . , . . . I . , . _,. 

- . 
passe-d by 3rd respondent .inflicting the .fenalty . . 

' 
. of remov_al from service and impugned ord~r- · 

dated 28,.12.95(Amiex .. A/3) Passed by2nd. · 
'\ . -

. . 

respondent rejecting t be appaal max be declared 

illeg9,1, without jurisdiction and the sarre . - .... . ' 

~ ' • • • ~ • (I 

may·be quashed and the applicant be .allC:Wed 

all th~ conseq~ntial benefi.ts as if ,no-,s~ch 

~rder s eve~ existed ag-ainst. him. 

2. , After hearing the a.Pr)l:icant, ~b,tices 
,• \ 

. were issued to the respondents rwho hc;ve 'filed 
\" 

their reply to which no· rejoinder was: filed 
. , - . ' ' . I . 

. -
3. During the ~:e.qde~y-of -(,11., Sh. Chhitar 

Singh, apPlicant died and his v~ife Smt e. Rame.shwari_ 

Devi V.'as ordered tope brought on re·cord as t.he· .. 

legal heirs 'o:f· iate Sh. Chhitar:- Singh.~ f~. 

4. t'ie. have heard t. he lear ned c ounse 1 for parties 
.. -

and_ have gone through ·the- c·ase ·fil~~ 

·- ... 

I ., • 

5. The _.applicant w_hile he was working as 

- Hel:r=er Khalasi, in shop-Noe 18 ofthe NOrthern 
r • • -

,, 
Rail'ivay WOI'kshop at. Jocthp1...1r was -_served with a'· 

ma.J.pr :penalty .chqrge sheet ·fOr havit)g remai~d 
" .1 • -_ • • • • 

- ' 
absent fr om duty i.e i fr om 10 .. 7 .. 9 4 t o· i 6. 7'. 94 

& froPl 9.8.;94 to 16,.8.94 'unautholl_a:oci1y ~~d -~id not 
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inform abOut his abse nee _VI ithin 48 hourS as :r;:er 
\ ' 

rule.s.. Orr bGth the oc:cassion the applicant 

report~d on· duty on_ th~ · succeding day of the. 

perio~ of unauthorised absence with sick & fitness 
7 . • 

certificate and was taken on _duty.. The arplicant 
' ' st.iti""'~ ' '\ -~~- --

denied the charges.thereafter ;,.vit nesse.cke:re recor-ded 
j' - A_ . I 

\ 
by' Enquiry :Officer. The-Enquiry Officer found the 

~harges pr-oved against the applicant & submitted 

his\ report tO' the disciplinary authority. The. 

disciplinary ·authority sUJ:.1p lied -the. copy of 

enquiry- re flort .. to ·the appi ic ant, there after a 

.t:enalty of removal from duty was ·aw·ardea··by the 
, I 

disciplinary authority and the q,pplic ant was removed 

from service vide order·.dat_ed 10.,11.,95 ~nnex~ A/ 2. 

·The applicantp~fen:ed/o.pr~al agains·t the removal 

order 1A'hich was also rejected by the ap~"1late 

authority vide its order passed ·in· the I'I"'nth 'Of 

Feb''1996 (~nnex. -A(3) ~ The fo~:.:>ing facts are.· 

undisputed. 

remoVal on the ground that respondent No.-_4 was. 

not the disciplinary ·autho:city and· the charg_E3: ·sheet 

issued to the ap;~_;licant by him was without jw;:isd-

iction &- vcid.oabinitio~ the appl·ice.nt \vaa allcwed 

to resu,.,-e duties on terminaticn .. of r..e~·icd of absence 

t hex:·ef ore miscon1~ct cannot be -at~ ibub~d to :the 

applicant, the applic~nt was absent· due .to ill~ss 
' . . 

dur i ng the afOlesai:d :; par i'Od • Thus· such an'c:tbseqce 
. ., . 

does not constitute rnisconduc:t .. The a:pplicant was 

punished on other:_- ground ,a.lso including those mentioned 
. \ 

in the charges~ the ap..t,.:ellate authority had rejected 
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the apf€al without appl~cation ·of mind and had taken 

past rec.ordibcluding Past r:;enalties impose·d on 

the applicant. into consideration a nd passed 

nori sr:eaki'r.tc:J orders, the applicant .had remained 
' . 

absent from duty for a· total .I;Er1od Of. 15 days 

in.t"'JO 'spells and therefore the order of. 

termination passed 'against him is disp.roport ionate· 
. . . ' . it\v 

to the alleged miscondu~t ~nd ··has affected right ~ 

0 .live lfhOOd·.Of thB a_t:p lie ant • 'I' he applicant 
/ . 

has therefore fJ.rayed for quashing' the iml(Ugred 
. I;.;.\ . 

or de~ 

7. The respondents in their rt§ply had :denied 

the grour_ids of ·attack taken by the applicant 

.rre nt ioned ·above and have supported the impugned 

orders passed by the authorities as' legal and 

as par rules. It is also stated by the respondents 

that as r:errule-s applicant was duty bound to 

inform the controlling authority about his absence 

and reasons thereof. Since the applicant· had not 
.. I 

cared trQ:}:ollcw the _rt~les therefore. he was rightly 

charge sheeted and · · rErmoved fr om service • 

-
The re sporrlent s had prayed for the dismissal Of 

Q ig inal Application .. 

8. ij9e have considered the r iv.al argurre nts 

advanced by the co1,1nse 1.~ for· the parties and 

have gone t: hr oug h the record. 

9. · learned counsel, for the respondents had 

argued that the application has aba~ted because 

all the legal heirs Of the decesed :_: Shri Chhitar 

Singh were not· brought on re'cord- as apPlicants 
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within the. P!~scr ibed t ~me as par 'law.·. The 

cause· bf ·action if at all suryived, had survived 

in favour. Of all rBgal heirs Of' d~cea-:se:s Sry. Chhite..:L 
I 

_Singh and not to the applicant alone • Therefore, 

the pres~nt application deserve'd:to/:be· treated 

,as abated and applicant is not entitled-to any 

. re 1 ie f ··at a 11.- · 

. . 

+O. On the other hanG:Dlearned counsel for the 

arpJ.icant had argued, that the sons ana daughters 

of ~S$d< are all minors ana their welfare· is 
, ~e.. . 

being .:.looked after ·l:)y .'applicant::~ alone. -·In 
I.... 

:;/. 

. view ·'of ,thi .. s-cause. of act ion had survived to all 

of' th~ legal he_ir.s of the decea.s.3d but the. minors· 

could be 'represented t~.ough their mother. (~ --- .-:-.-..... ---=-- .::. ~· .. _-:.....;__- :._ _· _·_· -.. ~' 

j·he· can ef:feC?_tively represent the interest bf the 

minors and therefore .she' has been br.ought on 
•• 1.. 

record.. H3 has f.ur·t her argued that su.c~ af'Jpl,icat ion 

\"'hich is· in the nature of ~·kit f:et.ition CaQnot be 

treated as havino b~ing •c'~ted ~n ·s~h technical· 
• • • ;;;J . ...- ... • ' ~ 

. g~ounds •. In tl1~s aPPlication legiility of acti~n 
.: , i6 . . I 

of the respondents- under challenae. ·Therefore ·L _, 
. I 

.right and rerred ie s of the ·applicant cannotbe · 
. . . ' ' ,f 

denied on such technical grounds. 

·11., We have conside.ted the rival contentions,. 
. I . /. 

In our ~.~Opinion, right to sue ~rvives to t?e 
- ,, . . 

'present applica.nt,since the son~ and daughters 
1 • ·~. • ' 

?f)r~~hr·i Chhit~ Singh ·are: all minors· a-nd their­

we-lfare ·'is be-ing looked·, after by the applicant· 

There'f.ore.- the-. applic:ati,on cannot be"b::-eated as 

• ·hav-ing ab~ted. 1f the minor:. sons and· daughters 
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would have been made _partie'S, they would have been­

brought on .rec·_or d through the ir -,mot her as t'he ir 

_guard~an, who. is no other than the present appl;icant.~. 

'vi id ON of S hr i C hhit ar Sing~ and mot her of the 

minor children Of Shri Chhitar Singh- is the 

present applicant ,only,,who has ooen br~ght on 

record in t-irre.-T.he present application is in 

the nat 'LV:.e of writ and :therefore on sue h technica_l 

'· matters as raised by ·the respondents; the present 

app~ic ant cannot be tre~_-ted as abat.ed.. Arguments 

of the learr:..ed counse 1 for- true resoondents' in 
t ' 

' this reg~Jd Rt:e t.hereforer rejected. 

- ' 

12. rear red counse 1 fOr- t.he applicant has. 

conf ifa· his c~?alle nge to the- pu_nishin8 nt order on 

one ground only ioe, :punishrrent being disp::-opcr-
' 

tionate t·o 'the,_alleged miscond'LCt .• lf,•e ha:ve 

c onsider:ed this as:f:ect • · The applicant She- i Chhit ar 

Sit:gh, was r~moved from se1:vice by the disciplinary 

authority on th~ r;f·ou.nd of unauth<=:riseo absence from 

duty withot~t a.ny 'i·n~ormation .. ·The :t:er,iod of 

abse nee on the first occa:::s iQn was from 10. 7.9 9.:_!. 

to 16.7 .. 94 .15:~ 0 :for' 7 ·days' and on second ._ccca~sion 

-from 9.8,.94 to 16.,8 •. 94. i~e, for 8-days .. ~Thus 

for. an unauthorised labsence for: e rer iOd Of 15 

day.s.,Shri Chhitei Singh was ordered to be removed 

from_ service .This H'l our opinion is, quie~ d ispr o.. 

- port.ionate to the allege-d misconduct- of Shri Chhitar 
·the 

Singh., In number of ·cases, Hon'bleLSu-prerT!2 Court 

has held that re mova 1 of delinquent from service 

On aCCOt.Jnt Of unauthorised absence \vas not justified. 

In this case too, we feel that re-mova.l of Sh;-i Chbitar __ 
I 

Singh for a '@all J;eriod of- unauthorised absence 
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was qu.t..t'E!:. disproport ionat·e 
,f 

a punishrre nt vJhich 

shocks the con:SCi'9us. There was no charge against 

the de linqv.e nt regarding -::5f?i.CJ habitual absent ism 

therefore Shri Chhitar Singh's past J;eriods of 
I . . -

absence· and donsequent> departrrental act.ion 

taken in resr:ect· of such unat.th8rised absence 
,&A~o. 

cannot form basis for· imparting disproportionate 
' ~ 

punishrrent. Therefore the order of disciplit!ary 

authority is difficult to sustain • 

.13. ' Considering· the apfe llate order, we 

corre to the conclusion that the ap pellate 

order is also difficult to sustain. The 

awe llate authority. ha9 upheld the order Of 

punishment passed by the disciplinary authgrity 

citing the past :feriods of applicants absentism ., 
starting from 1982 to 1995.. In· our opinion, 

·any other' allegation of miscondoct <::_;?;.J- tha.n 

the one tor ·which delinquent had been charged 

cannot be taken into consideration for giving 

the verdict of guilt or UI?hol.ding such \-'Eirdict 

In short,. extraneous matters cannot be taken 

into consideration for imposing fe?alty relating 

to the charges,. VIe are also of the opinion that 

ap:pillate authority has failed to examine .. 

renalty imposed by the disciplinary authority 

on Shr i Chhitar ~ingh, viz a viz, the charges 

relating. to the alleged misconduct. If the 

ap:pe llate authority had examined the matter 

in-this light it would not have upheld the crder 

of punishment passed by the disciplinary author it.y. 

In v ie\'o! Of it his, the order of the appe 11ate 

authority too deserves to be quashed .. · 

J 

f 
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14.. The applicant has not disputE:d t.he fact of 

his remaining absent from duty, may be on medical 

groun:Js, t.herefore, the· finding of guilt of the 

delinquent in this case is not required to-be disturbed. 

1 'I' he sane ha.s also not been c ha lle nged ~ 'I' here fore ,the, 

order relating ·to tre r:enalty deserves to :te considered 

because it has been argued that the sarre is quite· 

dis-pro:R2E,;tionate to the miscooouct alleged against 

the delinquent. 

15.. Shri Chhit~ar Sing-h had remained absent for 

only 15 days am that too in two sre lls put he has 

reen removed from se.r:vice because Of his mis-cor:duct. 

Thu's, the punishnent, in our opinion, is quite dis-

proportionate to the mis..;conduct of Shri Chhitar &r.g,h0 

<1nd shccks tte judic::ial conscience .In vie'li;- of Jchis, 

vve had also considered ~1s to t,·Jhc.t could be the appro-

priat.e punishrrent ... in the circumst:ances, keeping 

in our vie\IJ the principles propounded by !-bn'ble the 

Suprerre court in B.C ~Chatur.vedi • s case reported in 

{1996) 32 A'l,C 44. In our Ppinion, stoppage of an 
-

i ncre me nt or two \'lith c umul.:::tt i ve e ffE!Ct or \-J it hcut 

cumulative effect could have met the ends of justice.· 

But even this punishrrent cannot no.-1 be ordered to re 

substituted in place of the prigi nal fB nalty imposed 

by the disciplinary·auth?rity bec~use tr.e delinquent 

Shri Chhitar Singh has since died on 4 .1.98.There£ore, 

he can neither be put back op duty so that _the 
' ' ' 

stoppage of increrrent· could be made effective -nor 

the same coul·d l:::e notionally implertl2 nted because even 

at the time the apr:e Ue te authority passed it.·s ·order 

Shri Chhitar Singh \vas under-going some punishm8nt as 

__ ) 
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. iS evident ·from the Order· Qf the ·apr:ellat.; authority~ 

It has been rrentioned in the oroer that ., . 

aro an increrfent was t~ithheld a.nd one vias p::nding · 

at the:·time Of the removal. ··~····· G" We do not 

k'n~v what was that punishment ~~ h.ich' .. v;a s pe r:rli ng at 

the time Of his remova) from duty.:BtJ.t assuining that 

- punishment ''~as a minor. r:e na lty even· then we do not 
I . 

knD.f.r as t6 what was·its duration an~ when it was to 
-·· \ . ' 

come to an .eoo. Th~refore; in our opinon imposition 

Of. :r;en'alty of stoppage. of an increroept would also 

not be pos sib .L~ in t hj_ 's c a se as ,per -t hs facts narrated 

above-~ . reneE!, the' only puniS.hrrent that could be 

avJarded t<? the. delinquent' afte~ rnOdi~ication is 
that of-compulsory retire:I'l'ent. .The same ''o:oU_ld be 

. . I 

subst:i t uted ~ n place- Of -~ na lty Of rernOl a 1 passed b;t 

the-disciplinary. authority~ 

16. In view of the above discussions, v1e,v1hile 
;·· 

upholding· the finding of .t-he inquiry .officer. r_egar-. . . -

·qing: the _guilt of t~he delinquent Shri Chhitar .Sliogh, 

woul'd. LL.ke to award .t:he ;,::enalty of compulsory rert:ire-
' ' . ' ·, 

rre _nt -t15.': S hr i C h hit ar :sing h. The ·Order, .. pas sed by 

the disciplinary authori.ty and tre order passed by 

the· appelJate authority sha.ll stand modified ·accor-, 

dingly· .• The0e,'1\. deperves to be di_sposed of interms·-of 

t. he above. discussions •. 

17. 
' . ' 

- In vi ev-1 of the fQregoi ng dusci sst.ons, the 

o.r.~. is partly. acce:t--'ted. Theorders :>:ftne disciplinary 

author~;ty;-Annex·.A-2 dated io .11.95 and app~llate 

aut.hority passed in Februar¥ 1996;Ann~x.A-3, -are 

modified .as narrated aboJe. The penalt:c' of removal 
. I 

of Sht i Chhitar Sing-h fr()rn service ·shall .be subst.it!J.ted 

. ( \ 
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' 
by·the penalty of compulsory retirErnent w.e.f. the 

sane date. as· iroicated. in the order of puni.shnent .. 

Since Shri Chhitar Singh has died, therefore, the 

present app~icant _shall be paid all the ret.iral 

bE?nefits \•Jhich:\vere payable to Shri Cl!hit'ar Singh,· 
..q_·~~~trVASM~n " .. _t.. · 

including the family ~nsion '~~•'ithin a period o;f 
1-....~ 

four months from 1;-oday fai~ing which the applicant 

shall also be E7nt~tled to interest at ther ate of 
J:r..- .:·Y·l·:· . . .• -. ~-: -· .... ~ 

12% p;:r annu.rn from :the date.··of the order. The pa!."ties· 
!~:; ;.;<.~ 71 .• 

are left t~<~::ar 

L( ~'l~cl~:: .. ·/ 
'(jr·'( (. ~ "'·:') "1 ~ !. ' 

- ( G OPt\ L S Il\G ) · 
Adm .Me rrber 

· jrmjpj 

\~IV~ ,. ) "~'v'"'J. 
,')1" 

·( A. K .. HISRA ·) 
.Jud l.Merriber 


