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Date of obder $ 19 .4.2000.

O.A, No, 224 / 1996

Chhitdr Singh /0 Shri Shivnath, aged about 46 yrs,

' Rf/d Vergi Colony Masoor iya, Jodhpur, jlast employed

on the post Of Helper Khallasi Shop No. 18,
Jo_dhpur Wor}’cshol:;, Nqirther;x R.ailway,.Sirice" decesed
now represented by- -

Smt. Rameshwar i Devi W/0 late Chhitar Singh, aged
abodt 40 years, resident oOf Ve_rcji Colony, Masooriya, _‘
Jo‘dhpur.‘ - . ' 4 . :

' «eoo. APPLICANT
Mr J e z( &ushlk C‘Ounsel for applicant.

VERSUS
1, ‘Union of India through General Ménagan,
| Ndrthern E:’:aiiway, Baroda House, .New' Delhi.
2. The Chief Works E'rxjineer,, }ieadquérter Qffice
o ﬁorihern Railway, Baroda House, New Delh_i.
3. ‘The Deputy Chief Engirxé,er (HWorks)
-ANOx.fthern R:'ailway, Jodhpur .
4. The Asst, Works Manager, Northern Railway, -
) Jodhpur D.:'Lv_isio‘n, _?Odh;ttir. |

' RESPOx\DrN"b
Mr.S Se Vyas Counsel for respondents, _

Ay

Ho‘n“‘ble Mr. A.K.Misra, Judl. Member .
R
Hon'ble Mr. Gopal 3ingh, Adm.. Menber.

- e W o» e 4

Per Mr, A.K.Misrs s

A

. Applicant Sh. ChhiE#r Singh has filed this



A

M?lg J.nal Aopllcatn.on w:.th the grayer that the

1mouqned charge sheEt dated 12 11, 1994(Annex. A/1)

- e

for rnajor penalty J.ssued by 4th responden*-

-1mpugned punlshmem order dated 10 ll 95 (Annex. A/Z)
_ passe.d by 3rd respondent .1nf11ctmg t he penalty

.of removal from service and 1mpugne¢l order.

dated 28,12.95(Annex. A/3) passed by2nd -
respondent rejecting the appeal may be dec lared

illegal, w’ithqut: jur isdiction and the same

 may b quas‘h.eld and the applicant be alldied

all the consequential benefits as if“\né)-fsﬁch

orders eveRr existed against him.

2 . Af"tér. heari-ngthe a_p'pli'c;ant, rib,tices
. . - \ .

' were' issued t¢ the respondents ”who heuv'e ‘filéd'

N
their reply to whlch no rejoinder Was flled

by the applicant( =

3. Durlnq the pendencY of Q\ fah. Chhltar

Sviﬂqh appllccmt dled and his WlfP ::mt Rﬂme”hmar.u.

" Devi was ordéred to be brought on record as the:,

" Legal heirs of late Sh. Chhltar blnghﬂov" f’f‘“fﬁi

-

'4., ' Vie have hec:cd the learned c0unsel for oarties‘

and have cone thrOuah the caqe f;.le. E

;o

5. . The epplicant while he was %,;rorki'ng as

- Helper Khalasi, in sh<3p No, 18 of the Northern

Rallway Wm:ksbop at Jodhpur was served w1th a'
ma}or renalty charge s—heef; for hav1ng remalred

absent from duty .‘L e, from‘lo 7.94 tO 16, '7.“ -

, & from 9.8:94 to 16,8, 4 unauthomux:dly and 'thd not



disciplinary authority and the applicant was removed

inform about his absence within 48 hours as rer
\ . . . -

rules. On bcth the occassion the avplicant

reported on duty On_th_e‘ succeding day ©f the_z-.

period‘, of unauthorised‘labsenceé with éick & fitness

certificate and was takeﬁ on dm;.v. The _applicant
Statiment i

denied the charge.? the.ueaf’ueul\w3.1L ncsqag(aere recmded'
y .

,by‘ Enquiry Officer., ’I‘he'Enquiry Of f icer f‘ound the

charges proved against the applicant & suﬁmitt'ed_
his “report to the disciplinary auvthority. The
disc'iplinary author ity supplied the :copy of

enqguiry report to the applicant, thereafter a

‘Penalty of removal from duty was awarded by the

!

from service vide order.dated 10.11,95 Anmex: A/ 2.

. n : .
“The applicant pr.efa:redﬁappeal against the remOval

order Wthh was also rejecteu by the. abpel\late

- author ity vide its order rassed in the morit h “of

Feb*1996 (Annex. A/3). The foregoing facts ar'e -

undisputed.

6 The applicant has chal"léﬁgedfthe ordérs of
rehoval on the grqurad t hat fesponden;t ‘ﬁ.o.-f} was.

not the disciplinary authority a'nd_‘ thg charge. ‘"sheet
is_;sued to the applicant by him was ‘v-v'ithout jul.;_isd-
iction & voz.d-ébmltio, the apol:.c nt Waa allmed
to resune duLJ.es on tej. mlnat.z.cn ‘of per icd of absence
therefore m:.sconduct' Cannot '.be '-atr 1bu1;_ed to ‘the
appllcant the appllcant was absem: due to 1llness
dur:.ng the af@eﬁd per iod. Thus such an,ab‘:eﬁce

. 1 .
does not constitute misconduwt. The applicant was

.'puri'ished on cther ground also including those menticned

L A\ :
in the chargesy the appellate authority had rejected
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the appeal without application of mind and had taken

past record including past Fenalties impose'd ‘on

the applicant into consideration a nd passed

non speaking orders, the applicarnt had remained

absent from duty for a total periocd of 15 days

in two spells and therefore the crder of _ ”

. termination passed “aga'insp him is disproportionate

to the alleged misconduct and -has affected right %4

(> livelghood, of the applicant. The applicant

has therefore rrayed for quashing’ the impugred

or ders.

7

Y
vy

The responde nts in thelr reéply had denied

the groupds of att ack taken by the app,licéirt

‘mentioned @bove and have suppoarted the impugred

order s passed by the author ities as legal and

as per rules.

It is also stated by the respOndents

that as er rules appiicant was duty bound to

inform the controlling authority about his absence

‘and regsons thereof. Since the applicant had not

cared t@i}follw the rules therefore he was rightly

charge sheeted and °~ - removed from service.

The respondents had prayed for the dismissal oOf

‘Cr iginal A pplicat ion.

8.

-

We have congidered the rival arguments

advanced by the counsel: for the parties and

have gcone through the record.

9.

érg{lea t hat thé application has aba

all the Iegal heirs Of the decesed - .

1)

!

,
/

learneq counsel, for the respondents had

=ted because

Shri Chhitar

 Singh were not brought on record. as applicants
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 being .

ret::urd.

: crroands.-

.
11

. l %\'V\/ﬁ ‘. “ .

-5 .

within the prescribed time as per 'law.’

4

;cause' bf'actiOn if ét all su.rvivéd,

The_

‘h'ad survived

in favouz: of s11 Lecal helrs of deceasea 3h. Chhiter

ulnch and not to -the appllccmt alone.

the p:e'e@nt ap@-llcat ion de ser ved.tO/be- tfeated

,a8 abated and appllc:dnt is not entlt led to any

yre llef at all

10.

RN

a;{_pliéffint had argued that the sons and daughters

e
~looked after by a,:)plicant

A

are all minors and their welfare’ is

alone. - In

‘vmw of thls cause . of act ion had survlved to all

,c0uld be rerreeented through their mother. o

minors and therefore she hus been br oug bt on

«

Therefore,

On the 'othel':l haﬂﬁajlearnéd counsel for the

“of the legal helrs of the decesasaa but thevmlnqrs‘

' She can effectively represent the interest Of the

\’vhlch is in the nature of_ Wr J.t Pet. 11: ion cannot: be

denled on such technmal grOunds.

~-

\

of the respondentsbémder challencre.

in “cl'ﬂs appllcatlon leqallty of action

"Therefore

_,richt and remedles ‘of the applicant cannotbe

Ve have consldered the rlval content.mns,

In om: £3 Oplnion. rlqht to sue servn.ves to the

AN

© present ayleCcnt since the sons and daughters

‘

o;«.whr:. Chhltar oJ.ngh are. all mlnors a-nd their -

. treated as having being alxated on’ such technlc:al

welfare 1s be-u‘m looked-, after by the applicant._

’I‘herefore, the. appllCathn ¢ annot belreated as

" h,é’ving abated. If the mlnor .

I

sons and daughter s

~

-

He has further arnued that such aupllccztlon

t
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would have been made partles, they would have been

br0ug‘1t on record thrOugh their mother as thelr

‘ .guardian, who is no ot‘he_r than the resent applicant,.

 Widow of Shri Chhitar Singh and mother of the

minor cm.ldren of Shri Chhltar bingh J.S the

' presam. appll.cant only, .who has been broucht on

record in time.The pre sent appliCatlon is in
the natwe of writ and theréfpr.e on such fechnic:a_l
matter’s as raised by the respOr;dent.sj the resent
appllcant cannct be treated as abated. «Arggments
of the learred counsel far thé Tespondents in

this :uec;ztu are thexe AFOre, rejected.

12. iéérned ccunsel for t'ke aDplicam‘ has

confi,?e his challenge to the punishrneﬁt Order on

one ground only i.e, punishment bemq dispropor -

i

tionate t'G the. alleg@d miscondwt. Wwe have

considered this astect . The applicant Shri Chhitar
Sirgh, w'asrézmov‘e'd from sel:vic;e by'_ the discipliharir
aut hor ity on the ground Of unauthorised absence from
duty without any infarmation. The per-iod of
.absséz’acel on the first Occa;—;s;iO.n was £rom 1(‘).’7\994

t0 16,7.%94 14«-,, for, 7 days and on second CCCaxSlon
from 9.8.24 to 16.8. 94 ie, fx & days. /’I‘huk, '_

for an unaut hor ised Labsenc:e for s periad qf 15
dajsgs};r,i'Chhitar\' Singh was orderea to be removed

from service.This in our opinion is quiet dispro-

‘portionate toO the alleged misconduct: of Shri Chhitar

+ he

.Singh. In number of cases, Hon'ble/Supreme Court

has held J{:hat removal of @delinquent from service
bn account Of unauthorlsed absence was not Justlfled’

In this case too we feel that removal of Shri Ch“utar

Singh for a @mall :pevriod of - unauthor ised absence

/
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was quike: disproport ionste a punishment which

shocks the conz-;éi‘Ous. There was no charge against

t he dellnquﬁnt rec'ardlng SRS *;} habl‘cual absent ism

i

t’herefore Shri Chhitar Singh's past pericds of

absence' and c"on'secjue nt ivr departme ntal action

taken in respect' of quch unauthor iged abserrce
Aunck a

carnct form basis for lmpartl"g dlsproportlonate

punishment. Therefcre the or;ier of disciplinary

authority is difficult to sustain.

13. ' Consider ing the apprellate order, we
come tO the conclusion that the ap pe‘llat.:e
ordexr is also difficult to0 sustain. The

a?pe ilézte author ity h;g uphe 1@ ‘the Or‘der of
punishment passedlby the disciplinary autharity
citing the past perlods Of applicants absentl%m

starting from 1982 to 1995 In our oplnlon,

‘any other’ allegation_ of misconduct ;_j;} than

the one fér ‘which de iinqreﬂt had been charged
cannot be {aken into consideration for giving
the verdict of guilt or upholding such wvergdict
In s}_iOr:t, e.xt_ra_neous matter s cénnOt be taken

-

into consideration for imposing renalty relating

~to the charges, We are also of the opinion tvha,t

appellate authority has failed to e>xamine,
penalty imposed by the disciplinary authority

on Shri Chhitar Singh, viz a viz, the charges

're lating to the zlleged misconduct. If the

appellate author ity had eéxsmined the matter

inthis light it would not have upheld the arder

- In view of this, the oxder of the appelilate

author ity to0 deserves to be guashed. '

~

Of punishment passed by the disciplinary author ity.
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14, The applicant has not disputed the fact of
his remaining absent £r om duty, may be on medical

grounis, therefore, the finding of guilt of the

delinquent in this case is not required to-be disturbed.

-

The same has also not been challenged. Therefore ,the =
order relating 't5 the penalty'desefves + 0 be considered
because it has been arguedlthat the same is quite'
d:’.,s.;propﬁ@tionaté to the misconduct alleged against-

the delinguent.

15, 4 Shri C’hhi;t;ar Singh had remained absent for
only 15 days ar;d that to0 in two spells but ‘he has
reen removed from servi{:e- beczuse Of his misecorduct .
thu/s, the punis_‘mmnt, ip our opinion, is quite dis-
proportionate- to the mis<conduct o% Shri Chhittar Singhs
and shocks the judicial COOSCiél;ROG* Jn view of this,

we had also cOnsidered as toO what could be the APFY Om
pr‘iate. punishment .. in 1':he circume;anées, keepi ng

in ouf view the principle.s rropounded by Hon'ble t he
Supreme Court in B.C.Chaturvedi's case reported in
(1996) 32 ATC 44. In our Dpit';iOri, stoppage Of an
incxje}_rent or two with cumulative effect or without -
cumu’la’tive effect could have met the ends of justice .
But evan fhis puni shiee caﬁth nw be ordered to bs
substituted in place of the priginal penalty imposed
by the diéciplinary'authprity bec;éusé tte delinquent'
8hri Chhitar Singh has since diéd:on 4.1.98.fhe;efore, :
;rme can neither be ‘put back on duty so that _trhé ‘
stoppagel of_ incr.emant' could bé méde effective.«no;:

the same co{ll‘é_be noﬁionally impleme nted because even
'at the time the aprelk te a.uthcrrityr rassed it:'s'orc“:er

Shri Chhitar Singh was under-going some punishment as
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is evident from the Order of the- appellate authorlty.,

+

Tt has been mentlonecx in the order t hat “..“.'.,,;..“

and an increrent was withheld and one was pending -

at the'-‘time of the removal '.,.H“e. * We do nOt'

-know what was that pum..;hment whichow as perding at

the tlme Of his remOval From duty But assuming thc

- punishment was a minor‘penalty even then we 40 not

know as to what wesi/ts duration ang When.'it' was to
cdﬁe to an end. Theref'éi?e—- in our O‘r‘lFOb :rpos:.tiOn

of . Penalty of qtoppaﬁe a:f: an 1ncre nent would ulso

nOt be possible in thi'sc ase as per the facts narrated
abovee Hence, the only puni shme nt that could be
cmarded to the dellnquent after mOdlthcthn “is
that of ccmpulsOry ret:.rem:nt. Tne same 'aO\B.léi be
substlx_uted J.n place of penalty/ of remw al passed by
the_dlsca.phnary»authOrlty.

16. In view of the above dlscus,slons we whlle

upholda.ng the flndlng of ‘the 1nqui:sy oftlcer regare

'ding the guilt of the Qelln(*uent Shri Chmtar 8ingh,

woul-‘d‘l'ike. to award t;he penal_ty. of compulsqry re;tire‘..
ment'ff) Shri Chh.a.tar Singh,. The order’ passéd by.

the olaf‘lplinary authorlty and the corder passed by
the appellate autnor:l.ty shall stand modlfied accor-;
d;,ngly-.. TheO,-A rﬁeserves to be dlsposed of interms-of

the aﬁove discussionse.

1~7.‘ "_In viev? of the foregoing du'scissi;o‘ns,‘ t he
O.A, is partly accepted. Theorr’iers'of" the disciplinary -

autborlty,-f\nnex.é\ 2 dated 10 11.95 and appellate '

~

_authority passed in Februarj 1996 Annex.e...:s, ere

mOdn.rlef" as narrated above., The penalty of removal

%

of Shiti Chhitar Singh from srvice shall be substituted

’
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by ‘the penalty' of compdl'sory retirement w.e.f. the
sawe date as irdicated in the order of pu‘mshment.
Since $hri Chhitar Singh has died, therefore, the

present applicant shall be paid all the retiral

bEDeflf‘s which were payable to Shri Chhltar Singh,
»&ngczﬁw%*n aad

:anluolng the family pension within a perlod of
N

four months from today failing which the applicart

snall also bhe entitled t0O interest at the: ate oOf

;V"Sﬁ

12,4 B X annum from the date of the order. The parties

are left +§?,, beal their ad" 'cos“cs.

i -._ 1 _ R - R C .
((’“ /‘ﬂ(‘{vj o : %“‘V}/’/; ML
- copaL SIRGAT o ‘ (AL KISRA )
Adm.Me mber , Jud 1l .Member
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