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O.A. No, 177/95
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DATE OF DECISION 19,7954

Petitioner

AeSOCTIATION & CRI.

Mre M,Lao Shrimally

MUe GoNe Lrivedl |

Versus

UNION P NDIs & RS,

Advocate for the Petitioner (s)

Respondent

Advecate for the Respondent (s)

Na.Ko. Verma, administrative pMember,

ratian

t

rakash, Judicial Membar,

1. Whether Reporters of local papers may be aliowed to see the Judgement ?

‘/2. To be referred to the Reporter or not ? 31@"

3.

Whether their Dordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal ?
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administrative Member
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Oeh JNO 177 ©F 1995,

ALL TsDTIA NONGSC AND ST ASSOTIAT TON
AND (DHERS w ese cADplicants

VS,

UNION OF INDIA AND COTHERS s e sREspondents

PRESENT

Mr M.L,Shrimali). Counsel far the Applicants.
Mo, SN Arivedd ) :
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THE HON'DLENR « Na K, VERMA, ADMINISTRAT IVE MEMBER

THE HON' BLE MR RATTAN PRAS SH, JUD ICIAL MEMBER

DER HON'BIE MR o Na Ko VERMA ¢

Heard the learned counsel for the applicants.

2o This A has been filed by the All India NOD-
Soheduled Castes and Scheduled Tribes Association (Railvay),
Bikarer through its Viorking President &nd two other
applicants (Shri Rajendra Kumar Bhatnagar and Kum.Savita
Saxena ) seekl ng directions by this Tribunal to the
respondents to aliow f£ixation of pay and payment of
arrears to the employees Of general community in each
category and grade working in Bikaner Division ‘;.‘-'Or\kshop,
Lalgarh and Store Department Who have been ignored

for these benefits due to application of reservation
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of scheduled castes/scheduled triies employees oOn

additional upgraded posts cccuring as a result Of

cadre restructuring wW.e.f. 1,1.1984 with all consequential

benefits of recasting of seniority list and further
promotions on the basis Of revised seniority. The
case Of the applicants is that as @ result of the

restructuring orders effective on 1.1.1984 certain

~ posts were upgraaed and these posts were filled ﬁp

by officials of the reserveJCOmmunity against the
roster points., In a few cases officials Of the reserve
category in several levels below the officials of

general category have been momoted to such reserved

‘vacancies/posts, @&lthough, it has been held by the ‘

Jodhpur Bench of this Tribunal that upgradation of
posts as a result oOf cadre restructuring either in
mass or partial is maither promotions nor appointﬁxents
and policy of reservation of écl*eéﬁled caste and
scheduled tribg::shéll not e applicablé on the up-
gradat io%i%%oihe case ofiA;K.Srivastava Vs. Union

of India reported in ATC(4) 1987 385. This judgment

of the Jabalpar Bench of the Trilbunal was affirmed

| by the HOn'ble Supreme Court on merit in a Special

Ieave Petition No., 11801 decided on 8.12,1987. The
Herala High Court also took a view in ,Iﬁ.(‘.; Prapha Vs.
Chief Justice's case. that upgradation of an existing
post is neither a selection nor a pfomotiOnjit is
simply nomination o‘f_plac ing of some seniors to the
upgraded posts with better pay scale on the basis Of

seniority subject to sﬁitability. However , the Railways
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have continued with the reservation policy issued under
the Railway EBoard's order dated 16,11.1984 wherein up-

graded posts are also being filled up under the reservation

quota for scheduled caste and scheduled tribe employees.

3, - An OA in this matter was filed { OA No, 86/92 )
for issue of directions for not applying the reservation/

roster of scheduled caste/scheduled tribe employees on the

additional up-graded posts which was dismissed by this

Tribunal on 15,12,1993, A& 8pecial Leave Petition agalust
this order is pending before the Hon'ble Supreme Court.
Meapwhile on 20.10.1992, this Tribunal disposed of the

OA Ho, 326/89 with the decision that " the reservation of
scheduled caste[scheduled tribé employees is not applicable
on the upgradation of existing posts." While disposing of
the éontempt_Petitioﬁ to this OC.A. on 13.7.1994, the

Tr ibunal observed‘that the aggtieved party in the matter
can approach this Tribunal for claiming relief after
having his representation treated as rejected under

SEC, ZOAof the Adﬁinistrative Tribunals Act, 1985, It
was cbserved that " apart from that, an individual case
needsi 7 thorough examination whether the case

is covered by the judgment dated 20. 10,1992 passed in

0K No, 326/1989., The applicant may, therefore, file

a fresh CA, if he so choses, mentioning all the facts
taking into consideration the general judgment given

in O'A I‘_.‘;IO. 326'/89"0

4, The matter was heard at léngth on behalf of

\é?kg the applicants in which S/Shri M.L,Shrimali and S/Shri S.N
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Trivedi, both made very strenﬁfous argurents for
admitting the case and adjudicating in the matter for
the reliefs prayed for. However, we fimd tnet the
reliefs prayed for are not tenable in view Of the two
recent judgments of the Hon'ble Apex Couwrt which have

totally decided the issues in very clear terms. The

-2 judges Special Bench in its judgment delivered in

Indra Sawhney's case on 16.,11,1992 (AIR 1993 SC 477 )

categorically decided by a near unanimous judgment
that the reservations up t.o 50% & is only made applicable
for the ir‘aitiél entry into the service where direct
recruitient is made and noe £or piomqtions. Hon'ble
Justice 8Shri B,P.Jeevan Reagiy si)éaking for the majority
had Observed at para 10‘7. rage 572 thet "we find it ‘
dlfficult to égree with the view in Rangachari

( AR 1962 SC 36) that Artic:lé 15(4) contemplates or
permits reservation in »promotiOn.s as well, It is true
that the expression “appointment" takes any appoihtm@nt
by direct recruitment,l appointment by promotion and

appointment by transfer.ft may also be that article

"16(4) contemplates not merely quantitative but also

qualitative support to backward class of citizenssees o

At the initial stage of recruitment reservation can be

‘made in favour of backward class Of citizens but omnce

they enter the service, efficiency of administfation

demands that those members too compate with others

and Aéarn promotion like all others; no further distinction

can be made thereafter with reference to their
"hirthmark", .... « They are expected to Ooperate oOn

equal footing with others, Crutches cannot be provided
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Hoe
thr oughout one's career. That would not be in the
irztefest_ of efficiency of administration nor in the
larger interest of t]’zej{nation." Jugt ice Pardian who
had given a disgenting judgment o©on the limit of
reservation up to 50% of the posts algsc shared the
majority views in following words : “Hence, I share
holding that Article 16 (4) does not permit provisions
for reservation in the metter of mromotion and that
this rule shall héweve'r, e Of prospective oOpsration
and shall not affect the promoticns ah:eac’_iy made or
were made on regular basis or on other basis..” Just ices
Dr.T .. Thommen, fﬁuldip Singh and R.I‘JI‘.Sahai, also have
agreed ivith this v'iew,ﬁnly Just ice Ahmadi’as, he wag
then}felt that since thnis point was not faised in the
petition, there was no neeﬂ to give any decigion in
the matter, The 9 Judges Special Bench, however, decided
to make a final decision on all {:‘he issues raised
inc luding that_ of promotion to the re éerveAcatet ory
and thev therefo;e made the above decision. Besides,
Justice B.P.Jeevan Reddy also gave the;juwigment "however
taking into consideration of the circwnstal:xces, we
dﬂi;e__act»_j;-jn‘ap_ our decision.on this question shall operate
only prospecti;\rely and shall not affect promotions
already madé whether on temporary or regular/perm?_:ment
basise. VI‘t is further directed that wherever reservations
are already provided in the matter Of promotion ke it
£or Centrél service or State service or for under any
Corporation, Authority or Body falling under the

definstion of "State" under &rticle 12, such reservaw-

tions shall continue in operation tor a period Of 5 years
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from this date, Within this pericd, it would be open
£o the appropriete suthorities to revise, racdify or
reissue relevant rules +0 ensure the achievenent of

Article 16(4),

5. In this '{783.*57[juﬁgmem the guestion of reservaw
tion up t0 50% limit was also decided in relation to
the vacancies in a year. Tnis lard mark Judgment of
the Hon'ble Supreme Court got substantialialteregd

and decided finally by the 5 julges Constitutional

Bench in the case of R.XK.Sabharwal Vs. 3tate of Punjab

Clads sce ti=s) 54%
decided on 10.2.95, The on'bleApe’x Cowt at para &
n

has brought the whole controversy relating to the
percentage of reservation in relation to the posts or
vacancles to B settled by saying that the reservation

is to be worked out in relation to the numier of posts

which form the cadre strength. In saying so, the Hon'ble

Supreme Court has upheld the ratio of the juwiquent
delivered at the Allahabad High Cowrt in J‘.C,Ma\gli}«:'s
Case reported in 1978(1)3IR 844, wherein the Ré i lway
Board*s Circular #Hateg 20.4,70 was interpreted to mean
that the reservations of 15% in relation to Scheduleg
Castesand 7% in relation to Scheduled Tribes would
apply tcreservation in respect of appointsent to the
posts in the cadre, The Hon'ble Supreme Court also

endorsed the jusgment in J.C.Malik's case by savyirnc

()

that "we see no infirmity in the view taken by the

High Court that in case the reservation is permitted

5

in the wvacancles after all the posts in a cadre a

2

filled then serious consequences would ensuwe and the
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genéral c ategcry 1s likely to suffer considerably.

6o The nuteshell of the two land nerk judgmerds
mentioned above settles the cases once for al.l, that
.(i) the reservatibns oﬁ‘the hack.ward 'clas*.s including
the .Scheduled Castes,_and Schedulsd Trilkes cannot exceed
50% of the posts and; secondly (ii) the reservations
can only be operated against the posts which are filled
in by direct recruitmenc ahd it is not applicable for

promotion or upgradation where no direct recruitment

is permitted and; thirdly (iii) the Government departments

were gilven a five years pericd from the date Of iszsue
Oof the order on 16.,11,1992 to revise thelr rules |
relating toO promotion €0 conform to the directives given
in that judgment. Both the juﬁgments are prospective
in their operation and they donot envisage any charge
in the promotion already made umder the existing policy
decisions of the covernment and the interpretation of
the same by the Apex Court j'u%gme-nts made earlier to

these judgments,

To - Viewed against the amdlitude Of these two
judgnénts, the issues ndw brougnt to our notice do not
éeserve to be considered by us at all, The sWeep of
the two judgments is wide enough to cover all the
challenges pos@d. Yﬁ%eq‘g@@i:that the Rallways in this
case Will comply with the ‘directives»of the Hon'ble
Supréme Couﬁt in the case of Indra Sawhmey's case
followed by the ratio given in the Sabharvwal's case
that reservation will not be rnade applicable incasges

of promotion and the reservations in direct recruitment
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will be limited only up to 50%. The past cases or
promotions already been decided are not to b2 re-opened
and these orders are ohly Lo ke operated prospectively
after the time limit prescribed in the case Indra Sawhney
Vs, Union of Indie, for promotional post, We are
suwprised that the learned counsels for the applicants
had not taken Iinto account the total answers provided

£ their challenges in ¢

n)

e two judgments above and they
need lessly came to this Tribunal for obtaining adjudica~
tion in a matter which already standg disposed of finally
in the orders of the Hon'ble Sureme Court, We fird no
merit in this application and, therefore, dismiss it

at the admission stage Iitself for the reasons mentioned

above,
a TaN
IRk (VIR
(RATFAN PRAFASH) ( Hei,VERMA )
Member (Judl) Member (Admini strative)
» ¥
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