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DATE OF DECISION __ l_9_,.7_ .. _9_5--'-"'~ 

;.LL JND IA NON ~C .?-'l'1D S'I' Petitioner 
------~~------~~~~---------

~~::r" rvl .. L o Shr imali ~ 
Hr., .::.i. .• N .. 'IT J.Ved.t l 

Versus 

Advocate for the Petitioner (s~ 

____________________ Advocate for the Respondent ( s) 

The Hon'ble Mr. N ,.K"' Verma~~ Administrative Member .. 

The Hon'ble Mr. Rattan prakash g Judicial Member" 

1. Whether Reporters oflocal papers may be allowed to see the Judgement ? 

0 To b3 referred to the Reporter or not ? ~ 

3. Whotber their Lordships wish to see tha fair copy of the Judgement 1 

4. Whether it needs to be circulated to other Benches of the Tribunal ? 

~~~'~ 
( ~:J q ~ ., V.c.:~.?...H::~ ) 

.~-.dnun.Lstrat.~ve I·,lember 
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• .. ., ., A1,--p liGi1 nt s 

Vs., 

uNION OF INDLZ>. AN:l OI'llBF:S 

PRESENI' --· 
FII" .H .L.Shrimali) .. Counsel for the Applicant.s. 
Jl.'lr., S .. N. 'l'ri vee i ) · 

CffiAH : 

THE; HON 1 BLE rtJ<. .. RAT 'l~ N PRJ'\ ~ih S H, ,JUD IC Ii'> L HEiv1 L::i.EF: 

--
PE'.R hDN' B I£ iJif', ,. N,. K,. V'tiRH.i'\ : .-.....-. 

reard the learnea counsel fOl~ tl-:e applicants .. 

2.. 'I'his 0'-• has been :tiled by the All India Non-

Scheduled Castes anJ Scheduled ·:rri'oes Association(Raili»lay), 

Bikaner through its ~JOrking President and tvw other 

applicants (Shr i Rajendra I<umar Bhatnagar and 1<um.Savita 

Saxena ) seeking directions by this 'I'ribune.l to the 

respondents ·to ali oH f: ixation of pay and payroc:-nt of 

arrears to t:he employees of general comruun:ity in each 
\' 

ca.tegory and grade i.;'Orking in Bikaner Divis ion \·Jor1<:st1op, 

Lalgar.·h and St.ore Departrrent \·Iho have been i9nored 

for: these benefits due ·to application of reservation 
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of scheduled castes/scheduled trii:es employees· on 

additional upgraded posts cccu.r:ing as a result Of 

cadre restructuring v..r.e .. f. 1.1.1984 with all consequential 

benefits of recasting of seniority list aro further 

promotions on tre. basis Of .revi~d seniority. The 

case of the applicants is that as a result Of the 

restr,ucturing orders effective on 1.1 .1984 certain 

posts \'Jere u:pgraded and these posts r.vere filled up 

by Officials of the reserveJcommunity against the 

roster points. In a fevJ cases officials of the reserve 

category in several levels 'l:elO~·l the Officials Of 

general category·have been pcomoted to such reservetl 

·vacancies/posts)' ~lthough, it has been held by the 

JOCl.hpur Bench of this Tribunal that upgradation of 

posts as a result o£ cadre restructuring either in 

mass or partiai is •neither promotions nor appointrrents 

and policy of reservation of scr.eduled caste and 

scheduled tr ire :::shall not l:e applicable on the up-
tJC. ~(',0~~ 

aradation in the case of-A.K.Srivastava Vs. Union 
J t· 

of India reported in A'l'C(4) 1987 385. This judgrrent 

of the Jabalwr Bench of the Tri:tunal \vas affirmed 

by t:he Hon'ble Supreme Court on merit in a S]::ecial 

leave Petition No. 11801 decideq on 8.12.1987. The 

·J:erala High Court .also took a viei.v in ,N.G .. Prabhu Vs. 

Chief J·ustlce • s case. that upgradation of an existing 

post is neither a selection nor a promotion.!5it is 

simply nomination o'f. placing of some seniors_ ·to the 

upgraded :r;:osts i:.rith better pay scale on the basis of 

seniority subject- to suitability. Ha.·Iever J too Railways 
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have continued with the reservation policy issued under 

the Railway Board's order dated 16.11.1984 wherein up­

graded posts are also being filled up under the reservation 

quota for scheduled caste and scheduled tribe employees. 

3. An OA :Ln this mat teE was filed i( 0.~ No. 86/92 ) 

for issue of directions for not applying the reservation/ 

roster of scheduled caste/scheduled tribe employees on the 

additional up-graded posts which vJas dismissed by this 

Tribunal on 15. 12. 1993. · A Special Leave Petition against 

this order is pending before the Hon'ble Supreme Court. 

l1eapwhile on 20.10.1992, this Tribunal disposed of the 

0!\ No. 326/8 9, with the. decision that 11 the reservation of 
. 

scheduled caste/scheduled tribe employees is not applicable .. 
on the upgradation of existing posts. n While disposing of 

the Contempt Petition to this O.A. on 13.7.1994, the 

Tribunal observed that the agg~ieved party in the matter 

can approach this Tribunal for claiming relief after 

having. his represent•:J.tion treated as rejected under 

sec. 20 of the Administrative •rribunals Act, 1985. It 

was observed that u apart from that, an individual case 

needstC -----~"~.:;:;.---,thorough examination whether the case 
- -----------~·- . 

is covered by the judgment dated 20.10.1992 passed in 

· -uA -No. 326/1989. The applicant may, therefore, file 

a fresh OA, if he so choses, mentioning all the facts 

taking into consideration the:~ general judgment given 

in OA No. 326/8911
• 

4~ The raatter was heard at length on behalf of 

the applicants in i.'Jhich S/Shri M.L.,:Shr-irnali and S/St>ri s.N. 

- ·----- ----· ----·- - ---------------·-------
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Trivedi, both made very stren\&ous argu.rrents for 

admitti.ng the case and adjudicating in the matter for 

the reliefs prayed for. Ho\vever, we firrl that t.he 

reliefs prayed for are not tenable in view of the two 

recent judgments of the Hon'ble ;\};::exCourt which have 

totally decided the issues in very clear terms. The 

. 9 judges Spscial Bench in its judgment delivered in 

Indra Sal:vhnay• s case on 16 .. 11.1992 (AJR 1993 SC 477 ) 

categorically decided by a near unanimous judgment 

that the reservations up to 50% 1i is only made app licahle 

for the ini·tial entry into the service ~~here direct 

recruitment is made and net;. for P:- emotions. Hon 1ble 

Justice Shri B.P .Jeevan Red¢iy speaking for the majority 

had observed at par a 107 page 572 that 11\"le find it: 

difficult to agree with the view in lP~angachat~i 

( AJR 1962 SC 36) that A~""'ticle 16(4) contemplates or 

permits reservat~on ·in promotions a.s \rvell. It is true 

that the expr:essior;. "appointment 11 takes any appointment 

by direct recruitment, a.ppointrr-ent by promotion and 

app8intrrent by transfer.It may also be that Article 

'16(4) contemplates not merely quantitative but also 

qualitative support to back\vard class ot citizens.... • 
"' 

At the initial stage of recruitment reservation can "b9 

·made in favour of bacW•,mrd class Of citizens but once 

they enter the serv~ce, efficiency of administration 

dernands that those mem1::ers too com~te vlith others 

and earn promotion like all ot.hers; no ft.l.l:"ther distinction 

can be made thereafter.- v;ith reference to their 

11birthm9-rku, ....... They are expected to or:erate on 

equal footing with others. Crutctes cannot :be provided 
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tlll:Oughot..t or:e • s career. That \vould not 1::e in the 

interest ot efficiency of administration· nor in' the 

larger interest of the/nation. 11 Just ice Parrl ian who 

had given a dissenting judgment on the lirni·t Of 

reservation up to 50% of the posts also shared the 

majority views in follO'itling -v,;ords : nHence, I share 

the view of rny learned brother l·1r .B .P .Jeevan Reddy ,J. 

holCJing that. Ar-ticle 1.6 (4) does not perrni.t pr"';i.sions 

for reservation in the matter Of promotion and that 

this rule shall however II ~te Of pros:rectiVe or;:eration 

and shall not affect ·the prornotions already made or 
. t/ 

were made on regul,ar. basis or on other basis. Justices 

Dr.T • .K.Thornmen, Kuldip Singh and R.H.Sahai, also have 

agi·eed tvith this v·iew,Only Justice Ahmadi as be 1:o1as 
') 

then felt ·that since trds point uas not raised in tre 
J 

petition, ·there vlas no nee1 to give any decision in 

the matter. The 9 Ju:lge s S pacia 1 Bench, bov;ever, decided 

to make a final decision on all the issues raised 

including that of promotion to the re serveAc a·t.et ory 

and they therefore made the above decision. I::esides, 

J .. ustice B.P .o·eevan Reddy also gave tl1ej tt:lgrrent "hOtlever 

ta~king into consideration of the circurostances, \\Te 

a_;i.r:~ct_.:l;_l~at_ our decision. on this question shall op2rate 

only pros:r:ectively ana shall not affect promotions 

already made whether on tem~::orary or regular/};:ermanent 

basis. It is further directed that \iherever reservations 

are already provided in the matter Of promotion t.e it 

tor Central service or State service or for under any 

Corporation, 1~uthor ity or Body falling ur'lder tre· 

defi n.!.tion of "State 11 under Artie l_e 12, such reserva-

tions shall continue in operation !=.or a :1::2r io:3 of 5 ~ar~ 
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frorn this date. ~Ht'hin this t:>eriod 1 it: IIJ"Ould be open 

to the apr:n:.-opri2te authorities to revise, mo:::lify or 

r_-e issue relevant rules to ensure the achievement of 

Artie le 16 (4) • 

s. In this V8l.j~
1

juc."lgment the cru~-::stion of reserva-

tion up to 50% limit '-'Jas also decided ir., relation to 

the va.cancies in a year. ~rnis lanj mark judgnl2nt of 

the Hon• ble Supreme Court got substantia.Jtraltered 

and decided finally by the 5 ju'1ges Constitution?-j.l 

Dench in ·the case of R .. K.Sal.)han·ral Vs. ,state Of Pun).eb 
( i qtp_s- Sce-eL~) S41J) 

decided on 10 .. 2 .. 95. The IIon'ble~pex Court at para 6 
(' 

hc:s brought t:he vJhOle controversy relating to the 

r:ercentage of reservation in re lat. ion to the p:Jsts or 

vacancies to ~~ settlec1 by saying that t.he reservation 

is ·to re \\'Orke;d out in relation to the numt.:er Of posts 

which form ·the cadre s·trength. In saying so, the Hon• bk~ 

Supreme Court has upheld the r-a·tio of the ju-'iqwent 

delivered at the .l\llahabad High Co1J.r:t in J.c.r,1alik 1 s 

case rep:)rt:ed in 1978(1) SIR 844, vlherein the f-<d.ihvay 

t11at the reservations of 15% in relation to Sctied uled 

Cas"cesancl 7~% in relation to Scheduled 'Eribes wou.k.1 

apPly to reservation in respect o:t appointnent to the 

posts in the cadre. The Hon' ble Supreme Court also 

e oo or sed the jl..1i1 gr.e nt in J' .c .HaJ.ik' s case by sayi~J 

that 11
vle see no infirmity in tr.e viet·J taken .by the 

High Court that in case tl1e reserve.tion .is :p:;:rmitt.ed. 

in the vacanc:Les after all tJ1e posts in a cadre ar.,e 

filled then serious consequences would ensue and the 

~~------------------.. ~ 



L 

l 

.. 
~ 

.7. 

general category is likely to suffer considerably. 

The nut-shell of the t"Jo land nar~ jtrlgmet.!t:> 

mentioned above settles the cases once for all, that 
I 

(i) the reservations o£the back-v.'ard class incl'l.rling 

the .. Scheduled Castes and ·Scheduled Tribes cannOt e~eed . .. 
50%· of the posts and: secondly (ii) the reservations 

can only be o:t:erated against the posts vJhiCh are filled 

in by direct recruitment and it is 110t applicable _for 

promotion or ur:gre.dation ',-lhere no direct re:cruiti'IEnt 

;i,s r;ermitted and; thirdly (iii) tb.e Gover nn'ie·nt departrce nts 

were given a five years }.:'eriod from the date Of iss'l..El 

of the order on 16o11.1992 ·to revise their rules 

relating to prornotion t~o- conform to the directives given 

in that jUdgnerrt. Both the judgrnents are prospective 

in their o~ration and they dopot envisage any change 

in the promotion already made urn er t r..e exis·t ing pol icy 

decisions of the Government and tm interpretation of 

the same by the Apex Court j u':ign-ents made earlier to 

these j udglffi nt s. 

7. · Viewed against the :~'i:tl.itUde Of these two 

j udgnents, the issues nOir." brought to our notice do not 

deserve to :te considered by us at. all. The sweep of 

the tv.Io judgrrents is \vide enough to cover all the 

challenges poseA_ ... i:~etf't'l.l15:e::.that the Railv;ays in this 

case will c<xnply with the directives Of the Hon'ble 

Supreme Court in the case Of lndra Sawhney • s case 

followed by the ratio given in the Sabha.r\;al • s case 

that reservation w-ill not be made apPlicable in cases 

of promotion and the reservations in oirect recruitment 
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viill be limited only up to 50% .. The past cases or· 

pro.uotions already been decided are not to J::::e re-o.r;:ened 

and these orae:cs are, ohly to 1:::e or:erated prOsJ:."E:Ctively 

after the time limit prescribed in the case Inclra sa..,.Jhney 

vs. Uhion of India 11 for promotional post,. \·Je are 

surprised that the learned counsels for the applicants 

had not taken into account the total ansi.·J8rs provided 

to their challenges in the tvv'O ju.dgment.s above and they 

needlessly c.::~rre to this Tribunal for obtaining adjudica-

tion in a matter which already stand$ disposed of finally 

in the orders of 'the Hon 1 ble [3uf.reme Court,. ··i~e find no 

rrerit in this application ard, therefore, disrniss it 

at the admission stage itself for the reasons nl?.ntioned 

a.bove .. 

m 

91ltV:3~' 
(RAT'l'Al'J PI{.;:.,.}j>.S H) 
Hember (.J oo 1) 

\\JJ~.~ 
( l:J. K .. \fB...'C{ t1to. ) 

lYle rnbf:; r ( Admini strati ve) 

.. . 


