IN THE CENTRAL ADMIN ISIRATIVE TR IBUNAL, JODHPUR BENCH,
~ J_ODHPUR.,

Date of order 3 /6 72000
Ocle NOL172/1995

Birma Ram & /0 Shri Lunba Ram, aged about 43 years,
R /0 Block No.5/B Quarter No. 'A', Railway Coloay,
Ral-Ka-Bagh, Jodhpur, (Raj)

ees aApplicant
Vs
1. Union of India through General Manager, Northern
Railway, Baroda House, New Delhi,

2. Divisional Superintendent Engineer (£) Northern
Railway, Jodhpur,

3. The Assistant Engineer, Northern Rallway, Jaisalmer.
4, Shri Pratap Ram S$/0 8h. Sukha Ram Mascon C/0 I.0.W.

'‘Northern Railway, Pokaran. (Raj)

5. 8hri Sesh Narain Tiwari $/0 Shri Hira Lal, Tenporary
Fitter, C/0 I.Q.W. Rai Ka Bagh Northern Railway,
J odhpur . ' |

seo Respondents

Mr . S.K. Milik, Counsel for the Applicant.

Mr. R.K. Soni, Counsel for the Respondents 1 to 3
Mr. N.K. Khandelwa), Adv., Brief holder for

Mr. M.S. Singhvi, Counsel for the Respondents 4 & 5

Coram g

Hon'ble Mr, A.K. Misra, Judicial Menber
Hon'*ble Mr. Gopal Singh, Administrative Menicer
OR D ER
( Pﬁ% HON® BLE: M. GOPAL SINGH )

In this agpplication under Section 19 of the

Administrative Trikunals Act, 1985, applic@glt, Birma Ram,

has prayed for setting aside the impugned ordersdated

21.7.1994 (Annexure A/1) and dated 02.3.1995 (Annexure A/2)
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and for a direction to the respondents to consider the
applicant for the post of Fitter/Mason Grade 950-1500 from
the date persons junicr to him have been sppointed as such

with all consequential benefits,

2. Applicant'’s case is that he was initially appointed
as Khalasi Grade 750«250 with effect from 09.1.1978 after
due screening, and thereafter promoted as Khalasi helper
grade 800-1150. That respondent No.4, (Pratap Ram) and
respondent No.5 (Shesh Narain) were respectively screened
as on 28,10.1985 and 25.2.1993, anrd appointed as Khalasi
we€efe the sanme ‘dates.. Thus, respondent No.4 and respondent
No.5 are jumior to him. The applicant appeared for the trads
test for Mason/Fitter on 10.10;1988, however, the result of
trade test was never declared . Respondent No.4, was trade
tested on 08.2,1995 and was appointed as Mason on 02 «3 1995
while respondent No.5, was trade tested on 18.3.1920, ignor-

ing the claim of the applicant. Hence, this application,

3. In the counter, it has been stated ky the official
respondents that the respondent No.5 has been working with
the respondents as skilled labour Artisan scale 260-400 with
effect from 18,12,1984 on casual basis and the case of the
applicent is not identical with the case of respondent No.4
and respondent No.5 and, therefore, he cannot compare himsel!
with respondent No.4 and respondeht No.5. The official res-
pondents have also stated that no trade test was held on

10.10.1988.

4. Private Respondents No, 4 and 5, in their reply have

stated as under g
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® The true facts are like this that
the respondent No.5 Shesh Narain Tiwari
: was working as Canner with the Inspector
! of works, Rai Ka Bagh. &3 per the order
of the Divisional Engineer, Northern R1ly.
Jodhpur, the Inspector of Works, Rai Ka
Bagh vide his letter No.WAF 937E/&ngineer-
ing/Surrender dated 6.2.1989 was asked to
surrender one post of Canner and one post
of Canner Khalasi and to accomodate the
incunbents against his cadre vacancy. A&
copy of the said letter is produced here-
i with and marked as Anhex. R-5/1. In order
Tt to comply with the aforesaid orders ghe
respondent No.3 called the respondent No,.,5
. to attend the trade test for the post of
Pitter in Grade 9501500 on 18.3.1990. A
~J copy of the sald letter No. W 293 ap=1/%
dated 15.,3.1990 is submitted herewith and
- marked as annex. R-5/2. The respondent No.3
took the trade test of respondent No.5 and
found him suitable for the post of Fitter
Gre. 950-1500., The result of the said trade
test was sent to the Divisional Superinten-
ddig Enginee~r (W), Jaodhpur vide his letter
No«JN 293-E«]1 dated 15.3.90., a8 mentioned
in the forgoing paras that the respondent
No.5 was considered for the post of Fitter
Gr. 950~1500 against the 25% matriculate
quota on T.L.A. from amongst the skilled
casual labourers. This fact is evident frcm
the letter of respondent No0.3 NO..AEN/JSM/wWw/
293/8-2 dated 21.11.,1990. A copy of the said
letter is submitted herewith ang marked as
Annexure R«5/3 i~

when the applicant had refused to appear for
the T/T for the post of Masscn then hext em-
ployee i.e., Respondent No.4 was called. Howe

ever, the applicant cannct equate himself with
the respondent No.5, who was already in the
higher graded*

;1?4 5¢ we have heard the learned Counsel for the parties,

and perused the records of the case carefully.

6. It is seen from the seniority list published on

06.5.1991 (annexure a/5) that the applicant’s name figures

at Serial No.3, while that of respondent No.4 at Serial No,5

of the seniority 2ist., The name of respondent No.5 did not

appear in this seniority list as he was not screened by then
; Respondent No S5 was screened on 25.2.1993 and thereafter

absorbed as Khallasi (Annexure A/11) . Whii® respandent No.5

Coupatd_e
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was working as éasual labour (Canner), he was rendered
surplus vide Official Respondents letter dated (6.2 .89
{dnnexure R-571) and he was called for trade test for the
post of Fitter vide Qfficial Respondents® letter dated
15.3.1990 (Annexure R-5/2) . Qfficial Respondents® letter
dated 21.11.1990 (Annexure R=5/3) reveals that respondent
No.5 was trade tested for the post of Fitter under 254
gquota for Metriculate casual labour. Thereafter, respondent
No.5, was allowed to continue as Fitter on T.L.A. (Temporary
Local Arrangement) basie, Facts remains that respondent-5
was regularizeds/absorbed only after screening held on
25.2 ,1923, his appointment or continuasnce as Fitter o TLA

basis does not vest in him superior rights as conpared to

casual labours screened/regularlzed earlier to him, Res.

I ) s i
i\ pondent Noo5 would continue to as casual labour though skille

i
H
§

}till regularization,

[

7. It is also seen from records that on being declared
surplus, respondent No.,5, was sought to be adjusted against
any other past in the Unit. & post of Fitter was available
in the office of Inspector of vorks, Ral Ka Bagh, respondent
No.5, was trade tested for the same and appointed as such
on T L A basis. Subseguently, the said post was declared
to be meént for matriculate or III pass cesual labour as if
%2 to favour respondent Ho.5, It has not been explained
by the respondents as to how this post came to be éarmarked
for matriculate casual labour. Secondly, Railway Board

letter dated 19.1.1976 (annexure a/12) lays down that

*the nurber. of candidates t0 be called for
sultability test/trade test's (for promotion

on the basis of seniority cumesuitability)
should be equal t0 the actual vacancies exig-
ting andg those anticipated in the next three
months due to retirement., In practice, however
it has been found that many Rlys. have continued
to draw select list taking the actual vacancies
existing and those anticipated during the next
one year, This practice has worked t¢ the detrie
mgnt of the interests of Scheduled castes and
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Scheduled Tribes. The Rly. Ministry,
therefore, after careful consideration

have decided that henceforth the No. of
candidates to be called up for a suita-
bility/trade test should be ggual the 777
number of exilsting vacancies and antlci-
pated vacancies are not to be taken into
account 2

Thus, in terms of above directions, the applicant.fﬁgﬁéﬁ
being senior to respondent No.4 and respondent No_.g:i‘ﬁﬁ_h%%%%d hav
been called for the tegade test for the post of Fitter,
Respondents have not specifically contested the applicant's
stand that respondent No.4 is junior to the applicant. Furthe
the method adopted by Official Respondents by calling willing
candidates £or trade test (annexure A/7) whereby‘reSpondent
No.4 waS;Zf@ppointad as Mason (Aqnexure a/2) is.againSt the

Railway Board Circular cited above. The respondents have

"2\ denied that any trade test was held on 10.10.1988 as alleged
A\NCHRN

{ by the applicant, but they have not denied the igxfistence of

letter dated 06.10.1988 and 10.10.1988 placed at Anngxure
2/3 ard a/4 by v?hich the applicant was informed of the trade
test and relieved for the tré.de test. Further, applicant®s
representation datéd 25.7.1994 and 16¢8.1994 were never
replied to by the respoadents. In these representations,

he had challenqed the gppointment of respondent No.5 as Fitt

and had pr&y&@ for consideration of his case for the.said pos

he being senior to respondent No.5.

8. In the light of above discusgion, we are f£irmly of
the view that the Qfficial Respondents have erred in appoin.
ting respondent No.4 and respondent No.5 as Mason and Fitte:
ignoring the case of the applicant who is senior to¢ both

respondent No.4 and respondent No.5.

9. The applicant, in this applicetion has prayed for

[U‘f‘o‘£<§j7‘7&/ Ccontd ¢« o6
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setting aside the order dated 21.7.1994 (Annexure &/1)
by which respondent No.5 has been allowed to continue as
Tenporary Fitter on TLA basis and order dated 02.3.1995

(annexure a4/2) by which respondent No.4, has been promoted

" as Mason, But in the interest of justice and fair play we

would not like to set aside these orders putting respondent i
No.4 and respondent No.5 at a'disadvantageous position. Con-‘:
siderstion of the applicant for the poest of .Mason/E‘itter by |
holding a suitability test for him now, and if he qualifies

in the suitability test appoint" hgm t0 the said p0§t alloye '
ing him seniority above respandent No.4 and reSponaent No.5
and notional pay fixation from the date his junior has been

appointed as such would meet the ends of justice.

10. Accordingly, we allow this application with a
direction to the respondents to ccaduct a suitability test
for the applicant and if he qualifies appoint him on the
sald post from the date his junior has been appointed as
such allowing him seniority over respondent No.4 and res=-
pondent No .5, and notional fixation of pay from the date
his junior has been appointed as such, within a period of

three months from the receipt of a copy of this order.

11. = Parties are left to bear their own costs.

lifeddod— Z\W., N
( GoPAL SINGH ) ( A.Ko MISRA )

ADM, MEMBER : JUDL « M2 MEER
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