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lN Tl£ CEN'IRAL ADMlN JS.'lRAT!Vi, ntiBUHAL. JODHPUR l£NCH 1 

JODHPUR --..--- --=-. 

Birma Ram S./0 Sihri Lunba Ram, aged about 43 years, 

R/0 Block No.S/B Quarter No. 'A', Railway Coltny, 

Rai-Ka.aBagh, Jodhpur. (Raj) 

••• Applic-ant 

vs 

--i:c 1 • Unioo of India through General Manager, Northern 

Railway, BarOda House, New Delhi. 

2,. Divisional S.uperintendent E.ngineer (E) Northern 

Railway, Jodhpur. 

3. The Assistant Engineer, Northern Railway, Jaisallll3r. 

4. S.hri l?ratap Ram S/0 S:h .. Siukha Ram Masoo C/0 I.cO .. W. 

Northern Railway, l?okaran. (Raj) 

5. S.hri Sesh Narain 'l'il"Jari 6J/O Shri Hira Lal, Tenporary 

Fitter., C/O I,.o .. w. R:.ai Ka Bagh Northern Railway, 

Jodhpur" 

•• ,. Respondents 

' Mr o S.K,. Malik, Counsel for the APplicant. 

Mr .. R.~K. S.oni, Counsel for the Respondents 1 to 3 

Mr. N .,K .. Khandelwa'l-, Adv .. , Brief holder for 
~. . . 

Mr. M..S. S.inghv i,, counsel for the Respondents 4 & 5 

Coram , 

Hon' ble l-1r. A,.K., Misra, Jll.dicial Menber 

Hon 1 ble Mr ~ Gopal S.ingh, Administrative Mamber 

ORDER ----( PERl HCN 1 BLE; .r.R. GOPAL S,INGH ) 
u . 

In this application under ~ectian 19 of the 

Administrative Tril:unals Act, 1985, applicoot, Birma Ram, 
~) 

has prayed for setting aside the impugned order.!'dated 

21 .. 7.1994 (Annexure A/1} and dated 02.3.,1995 (Annexure A~) 
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and £or a direction to the respondents to consider the 

applicant for the post of Fitter/Mason Grade 950-1500 from 

the date persons junior to him have been appointed as such 

with all conseqUential benefits. 

2. Applicant• s case is that he was initially appointed 

as Khalasi Grade 750-950 with effect from 09.1.1978 after 

due screening, and thereafter promoted as Khalasi helper 

1'.. grade 800-1150. That respmdent No.4, (Pratap Ram) and 

respondent No.5 (Shesh Narain) toVSre respectively screened 

as en 2 8.10.1985 and 25.2 .. 1993, and appointed as Kha.lasi 

w.e.f. the sarre dates •. Thus, respondent No.4 and respoodeo.n1 

No.5 are junior to him. The applicant appeared for the trade 

test for Mason/Fitter on 10.10.1988, however, the result of 

trade test was never declared • Respondent No.4, was trade 

tested on 08.2.1995 and was appointed as Mason on 02.3.1995 

while respondent No.5, was trade tested on 18.3.1990, ignor­

ing the claim of the applicant. Hence, this applicaticn. 

3. In the counter, it has been stated by the Official 

respondents that the respondent No.5 has been working with 

the respondents as skilled labour Artisan scale 260-400 with 

effect from 18.12.1984 on casual basis and the case of the 

applicant is not identical with the case of respoodent No.4 

and respondent NoeS and, therefore, he cannot corrpare himselj 

with respcndent No.4 and respondent No • .5. The official res­

pondents have also stated that no trade test was held an 

10 .10 .1988. 

4. Private Respondents No. 4 and 5, in their reply have 

stated as under : 
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~ The true facts are like this that 
the respondent NoeS ~hesh Narain Tiwari 
was working as Canner with the Inspector 
of works, Rai Ka Bagh. As per the order 
of the Divisional Engineer, Northern Rly., 
Jodhpur, the Inspector of works, Rai Ka 
Bagh vide his letter No.WAF 937E,.1!;.ngineer­
ingJ,aurrender dated 6.2.1989 was asked to 
surrender one post of Canner and one post 
of Canner Khalasi and to accomOdate the 
incurribents against his cadre vacancy" A 
copy of the said letter is produced here­
with and ma.rked as Annex .. R-5/1. In order 
to conply with the aforesaid orders ~e 
respondent No.3 ca.lled the respondent No.5 
to attend the trade test for tr~ post of 
Fitter in Grade 950-1500 on 18.3.1990. A 
ccpy of the said letter No. aXJ 293-w-l/X 
dated 15.3e1990 is submitted herewith and 
marked as Annex. R-5/2. The respondent No .. 3 
took the trade test of respondent No.5 and 
found him suitable for the post of Fitter 
Gr. 950-150 0. The result of the sa.id trade 
test was sent to the Divisional S.uoerinten­
d~.9 Enginee-r (W), Ja:lhpur vide· hls letter 
No·.WN 293-E-1 dated 18.3.90. AS inentioned 
in the forgoing paras that the respondent 
No.5 was considered for the post of Fitter 
Gr. 950-1500 against the 25% matriculate 
quota on T .. L.r;IA. from amongst the skilled 
casual labourers. This fact is evident from 
the letter of respondent No.3 No.AE.N/JSM/ww/ 
293/E-2 dated 21.11.1990. A copy of the said 
letter is submdtted herewith and marked as 
Annexure R: -5/.3 ~,_...., 

when the applicant had refused to appear for 
the T/r for ~he post of Masson than next em­
p·~byee i.e., Respondent No.4 was called. How-
ever, the applicant cannot equate himself with 
the respondent No .s, who was already in the 
higher grade."' 

we have heard the learned counsel for the parties, 

and perused the records of the 6ase carefully. 

6. It is seen from the seniority list published on 

06.5.1991 (Annexure A/5) that the applicant• s name figures 

at Serial No.3, while that of respondent No.4 at. Serial No.5 

of the seniority 'i:ist. The name of respondent No.5 did not 

appear in this seniority list as he was not screened by then 

ReSpGndent No .S was screened Oil 25.2 .1993 and thereafter 

absorbed as Kha.llasi (Annexure A/11) • whQ~ respcnaent No.5 
.J 
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was working as casual labour (Canner) • he was rendered 

surplus vide Official Respondents letter datea 06.2 .89 

(Annexure R-5/1) and he was called for trade test for the 

post of .Fitt.er vide Official Respondents• letter dated 

15.3.1990 (.i':'..nnexure R-5/l) .. Officia.l Respoodents' letter 

dated 21.11.1990 (illlnexure R-5/3) reveals that respondent 

No .. s was trade tested for the post of Fitter under 25<'/e 

quota for Matr j,culate casLtal labour. Therec>.fter, respoodent 

No.SD was allowed to continue as Fitter on T.L.A. (Temporary 

Local Arrangement} basis... Facts remains that respondent-S 

was regular 1zed/absor~d only after screening held on 

25 .a2 .1993 ~ his appointment or continuance as Fitter en TLA 

basis-. dc."Es not vest in him superior rights as corrpared to 

-~-q.~~~f~<;;r ~fj casl.lal labours screened/regularized earlier to him .. n.es ... 
<;\~r· ----~, ~ -~ "'': ~- ~ 

~, ~::/~;~<. '\~\\~{orident No.5 would continue to a~ casual labour though skille 

.({1 \~·:.:<;.· \' l)ti ll regl.llar ization .. 
·~,<\,; . " / 1 
';JJ l\\ ,. - · ;· I \ .. ,_·'\~ ' : /.?·~' ~"i 

·· ,.-. ~~-;;.;;;~:~tt~/ 7 ~ It is also seen from records that on being declared 

''·?'tlfo ~?\""l't f/ surplus., x::espondent No • .5, ,~as SOLi.ght to be adjusted against 

any other post in the Unit. A post of Fitter ,.;as available 

in the office of Inspecto.r of t-Jorks, Rai Ka Bagh, responden1 

No~5, was trade tested for the same and appointed as such 

on T L A basis~ Subsequently 1 the said post \'las declared 

to be meant for matriculate or III pass casual labour as if 

• to favour respondent. l'l o .. 5. It has not been explained 

by the respoodents as to how this post carne to be earmarked 

for matriculate casual labour Q Secondly • R:.ailv.?ay Board 

letter dated 19 .. 1.1976 (Annexure A/12) lays do.,m that ~ 

u. the number. of candidates to be called for 
suitability test/trade test•s (for promotion 
on the basis of seniority cum-suitability) 
should be equal to the actual vacancies exig­
ting and those anticipated in the ne>tt tr.ree 
months due to retirement.. In practice, hCJV,Ever 
it has been found that many Rlys ~ have continued 
to draw select list taking the actual vacancies 
existing and those anticipa·ted dur .ing the ne;Kt 
one year. This practice has TtJOrked tc, the detri-

. !tJent of the interests of S-cheduled castes and 

C;fa&f" f Contcl., ... s 
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S.cheduled Tribes.. The Rly. Ministry, 
therefore, after careful consideration 
have decided that henceforth the No. of 
candidates to be called up for a suita­
bility /trade test should be ~ual the ~~ 
nutm:>er of existing vacancies -and antici- -----
pated vacancies are not to be taken into 
account.'' 

Thus, in terns of above directions, the applicant ·&l;n~-; 
(-. . 

being senior to respondent No.4 and respondent No .• 5 ·~"@~;d hav1 

been called f~ the t~ade test for the post of Fitter. 

Respondents have not specifically ccotested the applicant•s 

stand tha.t respondent No.4 is junior to the applicant. Furthe 

the method adopted by Official Respondents by calling willing 

candidates ,£or trade test (Annexure A/7) whereby respondent 

No.4 wasf;f®ppo in ted 
'•-

as I•las on (Annexure A./2.) is against the 

~ailway Board Circular cited above~ The respondents have 

denied that any trade test was held on 10.10.1988 as alleged 

. by the applicant, but they have not denied the i~stence of 

letter dated 06.10~1988 and 10olO.l988 placed at Annexure 

A/3 and A/4 by which the applicant was inforw.ed of the trade 

test and relieved for the trade test. Further, applicant• s 

representation dated 25.7.1994 and 16~8.1994 were never 

replied to py the respondents. In these representations, 

he had challenged the appointment of respcndent No.5 as Fitt 
' ' . ·, 

and had ~E~i~ for consideration of his case for the. said pos 

he being senior to respoodent No.5. 

8. In the light of ab<Ne discus$icn, . we are firmly of 

the view thc;.t the Official Respondents have e~red in appoin. 

ting respondent No.4 and respondent NoeS as Mason and FitteJ 

ignoring the case of the applicant who is senior to both 

respoodent No.4 and respondent No.5 •. 

9. The applicant, in this applicatict'l bas prayed for 

contd ••• 6 
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setting aside the order dated 21~7.1994 (Annexure A/1) 

by which respcndent No .s ~as been allowed to continue as 

Terrporary Fitter on TLA basis and order dated 04.3.1995 

(Allnexure A/2) by which respondent No.4, has been promoted 

as .Mascn. But in the interest of justice and fair play we 

would not like to set aside these orders putting respondent 

f No.4 and respmdent No.5 at a disadvantageous position. Con-· 

sideration of the applicant for the post of Mason/Fitter ~ 

holdi.ng a suitability test for him 'now, and if he qualifies 
·~9 

in the suitability test appoint! h.1.m to the said post allow-

ing him seniority abcwe respondent No.4 and respondent N o.S 

and notional pay fixation from the date his junior has been 

appointed as such would meet the ends of justice. 

10. Accordingly, we allow this application wi tb a 

direction to the respondents to conduct a suitability test 

for the applicant aJ1d if he qualifies appoint him on the 

said post from the date his junior has been appointed as 

such allowing him seniority 011er respoodent No.4 and res­

pondent No.5, and notional fixaticn of pay from the date 

his junior has been appointed as such, within a pericd of 

three m~1ths from the receipt of a copy of this order. 

11. Parties are left to bear their own costs. 

~+'-_L4.cr 
< GcPAL S lNGH ) 

ADM. *MBER 

~.,,.,_._ .. 
( A.K.. MISRA ) 

JUDL • bE MBaR 
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