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; L IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
& ' | * JODHPUR BENCH, JODHPUR
1 .
0.A.No, 148/35 & 199
DA, No. 152795
R DATE OF DECISION_7+12.1995.
Jagdish Chandrs & anr Petitioner
A !
} i Mr. S.K. Malik, Advocate for the Fetitioper (s)
!
Versus
" Union of India & Ors. Respondent
Ms padmini Rathore, Advocate for the Respondent (s)'
Brief-holder for
Mr, J.P. Joshi,
CORAM :
; The Hon'ble Mr. N-K. Verpa, Member(administrative)
The Hop'ble Mr. -
)
1. Whether Reporters of local papers may be.allowed to see the Judgement ?
" 4. Tobs referred to the Reporter or not ? ‘7—9’
f‘ 3. Whether th=ir Lordships wish to se= the fair copy of the Judgement ?
’ w4 Whether it needs to be circulated to other :Benches of the Tribunal ?75
; ; o
i (Lioke Vaida )
b ' . Memper (a)
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H ' N THE CuNIRAL ADMIN LTRAT IVa IR IBUNAL
; JODHPUR BeNCHs JODHPUR .
¢
; . Date of erder s 7,12.1995
3
t
: p 1, DA Ne, 148/95
: " -
3 ] '
i Jagdish Chardra .o Applicant.
§
; , : versus
H “ :
] '
i : Unisn of India & Ors. .ee Respondents .,
¥ H
} i
; OA N&. 152/35
' Nemi Chand cee Applicant.
3
% \
} ) W versus
A /A ‘
Ly T '{i 'i'. Uniea of India & Ors. N Respendents,
% f ' 1 :‘)
P e
[ e {Mr. 5,K, Malik, Ceunsel fer the applicanmt.
?, -
N o
) ”h/_;;,//ij‘fﬁ// Ms, Padmini Rathere, orief Helder fer mr, J.P, Jeshi,
N s Ceunsel fér the respendents,
It
SoRAM;
Hen'ble Mr. N.K, Verma, Member Administrative.
3 BY THE COWRT;
o
3 On the previeus date, tha 10th Octeber, 1995
x ; the matter was heard at length en beth the sides, at
g
; that Stage, Shri J.P. Jeshi, learned ceunsel fer the
"‘é( respendents prayed fer time fer submissien of documents
;_.; which weuld have a bearing en the matter. Teday the
: - decument. has been filed en behalf ef the respendents,
which is a phetecepy ef methed ef recruitment specially
in regard te abserptien of surplus EL Agent en the
walting list. !
- . 2. The OA No. 148/95 pertains to Jagdish Chandra

and OA No. 152/95 pertains to Nemi Chandi are on identw

icel facts and by common consent these two OAs are being

disposed of by this Jjudgement,
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3. The facts of the case in regard to Jagdishﬂ
Chandra is that he was apﬁolnted as EDDa, Sathinm on
1.4.1967 under the Jodhpur‘:Division and h: continued

to work as such for 24 years till 4.7.88 when he was
asked to look after the wo%k of EDRBPM, who had retired

on attaining the age of suﬁerénnuation of 65 years,

In the Memo at Annexure A/lvf dai:ed 2.7.88 appointing
Jagdish Chandra as BDBPM, i}: w%s specifically stipulated
that he will be entitled tol‘f re:éeive the pay and allowancas
of BDDA, Sathin, In other worczis. no extra allowances
shall be paid to him for per“tforming the additional work

Jern

|
of EDBPM. However, suddenly after six years in april,
n

.1994 his pay was reduced to Rs. 275/~ plus D,A. as

'

against Rs, 420/~ plus D.A..' He made a repfeSentation

to the departmental authorities and was replied on
20,6.24 by amnexure A/2 by tP;e respondents, wherein it
was intimgted to him that since there was no justifi.
cation of three posts at Seth“’in Branch Post Office,
the post of BDDa was ttansfer%ed to the Nagour postal
Division under the order's of?\:the Post Master General,
Western Region, Jodhpur,“;_Rajaslthan. and hence he was
entitled to drgw the pay ;Df ED[BPM only which according
to the work-load came to RS. 275/~ plus D.,A. The
applicant .made further :epr&e%utation and a similar
type of reply was again given t.‘j.o him by Annex'. AL/ 4

on 6,10.94. However, the Seniér Super intendent of
Post Qffices, Jodhpur pivision :punself addressed a
letter to the post. Master Gener“al. western Region,
Jodhpur, by Annexure A/5 dated #8.11 .24 intimating
therein that it is against the departmental rules to

reduce the pay of an official if he is working on the

- 3 -
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' ;’{;}}Ie applicants in these two cases by the rospondents,g(
".’\-\_ i

‘:“gﬁite sometime and after a number of adjournments on
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same post and even if the post is redesignated,
his pay should be protected. However, in spite

of all these efforts, the matter remains unresolved.

4, In case of Nemi Chand, he was appointed
as EDDA on 30.12.1980 and was asked to discharge the
functions 9f EDBPM as in the case of Jagdish Chandra'
on 7.11.88% consequent upon the superannuation of the
incumbent _oif that post after attaining the age of 65
years. H‘i% paY was also reduced to Rs,275/- plus D.A,
as against;Rs. 420/~ plus D.A. In his case, the post
of EDDA waé diverted to Shastri Nagar, Head Rz=x

>
",A‘S\ffice, Jodhpur, from Khawaspura Branch Post Office,

* g

A \

L 5.32 There was no reply to the averments of
i

;"Ithese issues, a reply was ultimately filed only on‘
05.10.95, when I had summoned both the Post Master '
General, Ra.jas;than, western Region, Jodhpur and &enior
Superintendent of Post Offices to explain the reasons )
for"'_‘not replying to the notices in the matter issued .
by t!é’g Pribunal. In the reply, the respondents have
taken @ plea that the pay of the applicants have ndt
been reduced, but the allowances were being reduced
due to abolition of post of EDDA: at;:ChawaSpura. After
abolition of post, the applicant was given alternative
appointment which éarries a lower amount of pay. It
was also averred that the excess payment was made due
to the mistake of the office for quite sometime and,
therefore, the excess payment made from 1.7.91 in case
of Jagdish Chandra and from December, 1990 in case of

Nemi Chand had to be i:ecovex;ed from their pay. They

have also stated that as per D.G. Postal Sexvices Order

-4 -
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at Annexure R/5 dated 7.5.93 in OA No.14B8/95 theare . 3

is no justification for pr&ection of allowances of
those EDas who are fedeployed against any other
post since the allowances of EDAS are fixed based
on the work load of the pOSYf: against which they \
are gppointed. In the instant ceSe, the question of
re-deployment of EDas arose\‘\as their old posts?i’bﬁlished
and thus, the reduction in 5%110wanCes is wholly _;ustL
fiable, :

6. During the course oi; arguments today .
Shri 8 .. Malik, learned CourlmlSel for the applicaf;t
brought to my notice that the‘l“ applicant in O.&a. ﬁo.
148/95 had worked for 21 yaaré as RIba angd at no
point of time he was sScreened or sSelected for the post
of Extra Departmental Branch éost Master (EDBPM .

He was given the additional cﬂgrge of EDBPM without
additional remuneration as he “ci:ontinued to draw the
&llowance of Eppa till April, 1\994. which was the
predominent post of his work. :\‘At no time before 1934,
he was ever informed that he ha% ‘been duly selectad
and appointed as BDBPM on regul{ar basis and he had to
resign from the post of BLLA for his absorph;tlon as
EDBPM which is sdmittedly a senior level of post come
pared to EDDA. There was no app%:aintment order that
he has been selected as SDBPM intva particular pay scale
depending on the work logd. Had ):he been given an
alternative or al choice in the matter he would have
given his consent or option for continuing as EDDA or
EDBPM whichever was more beneficial #n monetary terms.
Suddenly in April, 1994, he was fal“ced with recovery
£rom his pay for the re?:rospecgiy\e\‘; x.j:_ed’ugtion‘ \y.g.f.

September, 1991. Shri Malik also ' stated that no order

'

-5 -

K

~



”

s

bramie s -

- ————

C

-5 -

in this regard was ever issued by the respondents v
office excepting the reply to the representation '
made after the recovery was ordered. He brought to '
oy notice the case of Bhagwan Shukla vs. Union of
Idia & Ors, cited at (1994) 6 SCC 154 in which the
Hon'ble apex Cburt _has la;id down a clear law that
no-ne can be visited with?civil cohsequences by
reduction of his basic pair without granting an
opportunity to show cauSe against fhis reduction,
In that case “the petitio%uer’s bas ic pay had been
fixed since 1970 at Rs. 1i90/- p.Mm. which was not
disputed, There was also no dispute that the basic
pay of the asppellant was reduced to Rs. 181/- p.m.
from Rs, 190/~ p.m. in 1991 retIOSpec.tively with f
effe& from 18.12.1970. The appellant has obviously f
been visited with civil consequences but he had been l
granted no opportunity to show cause against the redu.
ction of his basic pay. He was not even put on notice
before his pay was reduced by the departmznt and the
order came to be made behind his back without follow-

ing any procedure known to law. There has, thus, been

a flagrant violation of the principles of nataral
justice and the appel);ax:xt has been made to suffer huge
-finencizl loss without being heard, Fair play in action
warrants that no such order which has the effect of an
employes suffering civil conseguences should be passed
without putting the (sic employee) concerned to notice
and giving him a hearing in the matter. Since, that
was hot done, the order {memorandum) dated 25,7.91,
which was imp.ugned before the Tribunal could not cer-

tainly be sustained.* Accordingly, the appe.Allant was h

- 6 -
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given the relief and the

)

Tribunal's order was

|
set aside, The facts of the|present case in these
|

L, 5
; Oas are very muach ldentical w‘lth the one which was
H I

adjudicated at the level of an' ble Supreme Court.

7. Shri Malik also|took me through with

another judgement in the case llof Ho.L. Trehan vs,

|
ynion of India & Others cited "at (1989) 1 8CC 764

wherein it was stated that eve“n if & hearing is

H |
; given that has to be predecisiomal and not after
t |

the order of the competent authority was passed,

; |
The Hon'ble Apex Cburt held that “the post-decisional

TR B e
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opportunity of hearing does not subsarve the rules of
natursl justice. The authority‘\\ who embarks upon a
post-decisional hearing will naturally proceed with

a closed mind and there is hard\i‘y any chance of
getting a proper cons’ ideration é?f the representation
at such a post.decisional Opport'unity. ceeseeansasas

It is common experience that onc“}e a decision has been
taken, there is a tendency to upifxold it and a represen.

tation may not really yield any fruitful purpose M

In view of these argunrents, Shri‘lMalik Stated that the

action of the respondents was whqlly arbitrary, irregular

and unreasonable and the order deserves to be set aside,

|
'
b

8. Ms. Padmini Rathore, Brief Holder for
. I

5 MC, J,P. JOShi, learned counsel fégr the respondents

t

only produced the annexure A/7, which as has been

|
|

discussed above is the method of r“ecruitment in regard

|
to absorption of surplus &L Agent on the waiting list.

9. I have given due consideration to the

- . averments, pleadings and arguments of both the parties.

!
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The guestion which is important for decision in
this matter is whether the applicants in these two
OAS were surplus to have invited the application of
the rules now been sought to be applied to them by
the respondents. It is an admittea fact that both
the applicants had been appointed as EuDA and they
continued to work as such even after they were given
the additional charge of ED3PM without any addgltional
remuneration for that extra work, The reasons?why
the posts of ELDAs attached with the Sathin Br;"mch

Post Dffice under the Jodhpur Division was transferred

_to Nagaur Division and agaln the post of EDDA attached

with the Khawaspura was transferred to Shastri Nagar,

. Head Office, Jodhpur, had not been explained by the

r-espondents. Every branch offng is post office which
carries out the basic function of receipts and delivery
of the mails not only for its own village but also
for the jurisdiction assigned to it. The allowances
for such delivery of mails is fixed by vthe department
on the norms of work load. Once the work load justie-
fies & higher allowance to which the empioyee becomes
entitled for a numpoerof years, it would be in the
interest of justice that any decrease in the work
load which would have civil consequences ?y reducing
the pay and allowances of the employee has to be

prought to the notice of the employee and the action

taken accordingly. It would be travesty of justice if an

EDDA who was appointed in the year 1967 &and drew his

allowances for such a long period (i.e. for 21 years)

is suddenly told that the post itself has been abolised

and diverted to other place which could not be explained

afterwards. It was never averred by the respondents

that the posts of EDDA Sathin and Khawaspur were

- 8 wu-
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temporary and could be aMlisﬁﬁ at any time without

prior notice. ‘

0. The entire attitude of the respondents

seems to have been very caSual“\ and indifferent. Not
only they did not give any notice to the applicants
regarding the reduction in the%r pay/allowances but
they did not even file a reply |in these two OAs for
noticeable period which result%d in teking a serious
view by the Court and summoning: the post Master General
and the Senior Superintendent olf. post Offices concerned’

i
vwho were impleaded as respondents No.2Z and 3. Thepe

@=e very default in filing reply indicates that there

was nothing to support what they have done. It is
|

. |
nesdless to say that the action of the respondents

; ' " has been grossly arbitrary and u‘plawful. The respondents

B e ——
™.
.

. o . |
e . have full rights to redistribute|the work of any Branch
. |

sannd
e
¢ R

pPost Office or other post officeé as they would like
I
to do. However, that right caant affect the civil

rights of the employees who are h\olders of civil post

for very long duration and enjoying the protection of

1

! article 311 of the Constitution.

I
11, The respondents have also taken the plea

|
that the pay ©of the applicants in these twO DAs were

not reduced but merely allOwances were reduced. This

; is a matter of semantics. Pay as per R 9(21) (&) (1)

! & (iiil) has been defined as “Fay méans the amount

drawn monthly by a Government serv.{nt as (i) the pay,
other than Special Pay or pay grantled in view of his
personal gualificstions, which has ?)een sanctioned

for a post held by him subSta_ntivel,ly or in an officiating
, ' capacity, or to which he is entitlec% by regson of his

; ) '
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position ip a ’dré; and (ii) eeeevseeeee(ill) any
other emoluments which mMay' be specially classed

as pay by the president. As per Government of India
instruction (2) below this rule Non-pPractising Allowe-
ance for Medical posts is treated as pay. OSwamy's
compilation of tcervice Rules for ED stafif in alection v
mentions "“Remuneration payable to all categories of
Epa’s with effect from 1.1.1986 Kemupsration as per
Concise o;(ford Dictiongry means " Pay for service
rendered.é' “Emolument® means profit from office ©F
“errployxrefnt,vsilary" « A&n BD's employee 1is paid the
renune:at'éion in the shape of & bssic allowanée and
other admissible allowances. Any variation to the
disadvantage of the employee can be made only after
observing due procass, Since/gl\:;: process of natural
justice and Administrative law were not appliad in
these two matters, the action of the respodents

cannot be sustained and has to be negatived.

12. In the light of the observations above,

the OA succeeds and it is hereby directed that the
respondents shall continue to pay the allowances
which the gpplicants were in receipt om 1.7.91 in
cé‘,se of applicant No.l, Jaydish Chandra and on
22,12.90 in case of Nemi Chand, the applicant No.2,
wher; the pay of the applicants ‘were revised, These
orders shall be conplied with within three months of
the receipt of a copy of this ordern The recoveries
already made shall be refunded to the applicants
also @uring that period. This order, however, doe)s
not preclude the respondents from redistributing

O¥ redesignating the work of EDEPM. However, the pay
and allowances of the existing incumbents must be

protected in all cases. No order as to costs
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