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, IN THE CENTRAL ADMINISTRATIVE TR IBUNAL,
“ ) JODHPUR BENCH,
JODHPUR

Date of erder :2.05.1997
0A NO. 98/1995
P, Khendelwal S/c sh.Goving Narain, R/o 32-A, Karjali

complex Kachi Bastl Road, Sardarpura, Udaipur at presént
employed on the pest of 0.S. Zenal Training Centre, W.R.,

Udaipuro
s Applicant
. Vse
" 1e Unien of India thr. Genezal Manager, Westem Railway,
’ Church Gate, Bombay.
_ 9. The Divisional Railway Manager, Western Railway,
g Ajmer Division, Ajmer.

3« The Principal, Zonal Training Centre, Weste:n Railway.
Udadpure

4e shri Sriniwas Panwar, Office Superintendent (Policy),
DeR sMeDEfice, Ajmer, Westaxn Railway.
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Present 2

J.K.Kaushik, counsgl £0r the Ap icant
i«dﬁ?f 5.5 .Vyas, céunsel for the \,sPo? ents *No. 1 to 3.
Non € for esponeient Noed o
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COAAM :

THE HON'BLE MR. S NAISH, MEMBER (ADMINISTRATIVE)
THE HOM’BLE MR.AK.MISRA, MEMBER (JUDICIAL )»
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. PER HON' BLE MReAKMISRA ¢

The applicant whe is now a retired Railway servant,

‘ - had f£iled this OA while he was in serxvice and has prayed

that the orders dated 14941993, 7.10.1994 and 10.11,1994
(Annexse A-1 to A=3), relating te proforma prometisn,

| 4 revisien of date of promotion and # xation of pay and order

B dated 8.4.1995 (Annex.A-7), regarding re-fixation of
pay of the applicant, be quashed and the respondents may
be directed to refund Rs. 294631/~ recovered £rom the
beath-mxm-&etir ement=Gratuity of the applicant alongwith
interést at the market rate,
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» 2. Briefly the facts ars that the applicant was
initially appeinted on the post of Clerk o 5.7+ 1957 and
was promoted to the post of Srs Clerk weesfe 17.10.1974
In the year 1982 when the aprlicant was transferred to
Ajmer vide an order dated 2.1.1982 on pin pointed pest of
senior Clerk agéinst 10%quota carrying special pay of Rge35/-
per month, he expressed his inability to ¢ on trasfer vide hi
letter dated 23.1.1982. whan a Pin pointed post f£ell vacant
at Hs';u,wu on 23.11.1983, the applicant was posted on that
post ‘against 10% pin pointed quota and was granted special
. pays The applicant was promoted to the pest of Head Clerk
~ wees Fo 1.:1e01984 and fixation of pay of the applicant on the
. naw post was done counting the special pay. Thereatfter ,
the applicant was promoted to the post of Chief Clerk and
\ Office Suprintendent wWem.fo 404.1987 and l.3+1993 respectively
\,j It is further alleged by the agplicant that vide Divisional
Office letter dated 14+9.1993, he was declared senier to
Shrl Nedo Vadwaid on the pest of Senfer Clerk and protierma
promotion Weeesfe 1061e1983 was ordered duxing the debarring
pericd from 30.1.1982 to 29646 1983. According to an fydit
obJectien the pay eof the applicant was ordered to be/fixed
vide order Annexure A-4 and ®nsequently pay fixation order
mnexure A-3 was issueds Thereafter, the applicant submitted
hisg representatien but his contertions were not acctepteds
In thorcase of similarly situated perssn Shri Om Datt Shamma ,
‘?the date of promotien was taken to be 23.,11.,1983 instead of
"10+ 10 1983, thus the arplicant has been picked up enly to
A éuffer financially. The applicant shouldered the respensibili
| of the post carrying the work of more Complex nature and
was paid Hr that. I the earlier pay fixatien, the
~ applicant had not played any rele and if by mistake wrong
) fixation . wee 2op@’ @nd payment of pay was made acCordingly.,
) the respondents cannot recover the payment on the ground
‘ that paymeht wag wroncoly made or over payment was made
due to wrongfixetion, If that is permitted the aprlicant
) would suffer irreparable financisl 1os5 . Consequently, the
\ ’ . applicant had to come tothe Tribunal to seek redress and for
l grant of relief stated earlier,

3. The official respondents have f£iled their reply
in which they have admitted that the applicant was appointed
and promoted, but the respondentsg have disputed that the
applicant was promoted during the debarring period of one
yeare It is alleged by the r«e.spon'dents that the applicant
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had opted not te ¢o on transfer on pin pointed 10%

special pay post, thersfore, his debarring period only relate
to his posting en pin pointed 10% special pay quota post

for one yeare This debarring peri@a does not effect the
regular prometien or proforma promotien and pay fixatlen
vig-a=vis Shri N.R. Vadwani., It is alleged by the

respondents that in the year 1985, the applicant had
speciflcally representé.-efl vide Annexure R-3 for correction

-3:-—-:-

of Senlority list and grant of proforma fixation of pay
asHead Clerk with reference to Shri NeR. Vadwani who was

applicant's Junicr. The representation of the applicant
was accepted and he was also promoted to the post of

Head Clerk and proferma fixation ©f pay Weeesfs 10e1, 1983

was dene with reference to his Junier shri N.R. Vadwani.

In these circumstances., the special pay on which the applicant
was pested on 23.11.1983 was net required te be munted for
fixation of his pay but the same was wrongly counted /-7
andipay.was fixed accordinglye Iuring the audit, the
mistake was discovered and consequently the impugmed orders
fixing the pay of the applicant were issued and over
payments were order ed to be recwvereds The €ase of the
applicant 1s not similat te that of shri Om Datt8harma

who was even drawing special pay of Rse 35/~ on 10.1e 1993
and was senior to the applicants Applicant was net in
receipt of special pay as on 101 198_3, therefore, he
cannot eguate his case with Shri Om Datt Sharma. While
submitting representation Annexure R-3 the applicant had
specl fi cally requested f£or correction of seniority list and
proforma fixation of pay with reference te his Juniecr

Shri Warain; therefore, the applicant is now estepped f£rom
saying that he never claimed promotion and proforma pay éas

:Eix‘ation. The. fixation of pay ef the a ﬁllc%lt has been
il es an rec:twe&J @f over.pa as been oréereé/
&mg ‘as pexr/ the procedure laid down in the Manuale.

At the time of retiremst, the overpayment has been with=held
frem his death ~cun-Retirement~Gratulity because that amcunt
was recsverable frem the applicant. The applicant is not
entitled to-aly relief and the OA is not maintainable and is
required to be dismissed with -Costss

deo - Respendents No+4 had alsp filed his reply
separately which is almost supporting the reply of the
official respondents. The wntents of the same are MOt
required to be repeated in detail. The reply of respendent
Noe. 4 can be summariged in these words, that the applicant
has net exhausted all remed es available under the law, ém
the representation of the applicant himself, he was given.
promotien and proformafixation of pay vis=a-vishis junier, the
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case of Shri Om Datt Sharma is absolutd y on the

 different footing and thepromoticn as claimed by

the applicant wag granted to him on 10. 1.1983. -
Debarcing provision was not applicable in thelnstant

case beCause it was only in relation to 10% special pay pos
that applicant had refused togo on transfers The OA

has got no forc= and is lidble to be dismisgseds

56 We have heard the learned counsel for the parties
and gone through the record of the case,

Se The leamed counsel for  the applicant has argued

that the applicant was given premetien from 10.1.1983

and congequent proforma fixation was ordered but as
/grovi nin © promotien could have been ordeced within the,

per debarringyperiod of ene year which Ras been done .

in the instant case. Ceonseguently., the pay fixation etc,

is wrong and against the rules.

Te We have mngidered this wntention. In our epinion
the debarring proevision for prometion is not applicable

in the instant case because the agppliicant had refused

to go on transfer on a post which was jpin pointed 10%
special pay post, therefure, debarring provisien would
only apply in respect of applicant bean again posted on
the pin pointed 10% spec¢ial pay post within a peried

of one ysar, which is not the casz here. Therefore,

the argumest in this context can not help the applicante

Be The learned counsel for the officlal respendents
has argued that the applicant Sannot lmlew het and cold

at ene time, neither he can always claim only advantageous
pssition, In the instant case. thergpplicant had
represented for f£ixatieon of his senierity by correcting
the seniority list by showing himself to be seier than
shri H,R. Vadwani and proforma fixatien of pay. In

this representation, he has also mentioned that due to
wrongly showing Shri N.R. Vadwanlias senier, Narain
Vadwani was promoted earlier than applicant. In view of-
this , he had praped that seniority list be corrected
accordingly and he be granted proforma fixation of pay

as Head Clezk with refersace to pay @f Sh. HeR. Vadwanie.
The seaisrity was accerdingly corrected and as pertheprayer
of the applicant in -his represetation, he was given
promotion wesefs 1061.1983 v de order annexure A-I

dated 14.5.1993 and was ordered to be given proforma



T pay fixation bebefits. Therefore, now the applicant cannot
be allewed to say that his pay was wrongly fiwdd,

9. We have given our axious Consideration. IR fact,
the proforma pay £ixatien In respect of applicant was
ordered because his representation was found to be based on
sound footings. Hpplicant was senier te shri Vadwani and,

therafore, @ revisim of senierity list, he was ¢l ven
promotim wee.f. 10.1.1983 as his junier was promoted.

On 10.1.1983, the applicant was not drawing any special

r pay« The applicant was given special pay pesting on

L~ 23.11.1983 and again he was promoted to the post

{ of Head Clerk we@ofoe 1.1.1984. Having worked en the pest
AN : of Head Clerk for almest a year and a quarter, the applicant
represented his cése regaréing promptien w.e.f, the back
date in comparisen t® shri Vadwanie. In ourognien, at
thaitime the applicant £ully knew that h.is pay fixation
was d@ne tak:ng into ceonsideration the special pay. Having
derived all the advantages of gpeaid pay till his
promotisn as Head Cierka the applicant preferred to claim
yet another bebefit of back dated promotisn and when
he was given back dated premetisn with ®@nsequiential
fixatien, he has raised this digpute which accordiag te us,
is net based on sound footingss
10. The learned ceunsel for the applicant has argued that

the applicant has now retired and areunt paid to the

-applicant ‘due to wrong fixation far seme mlstake, cannet
be allowed t@j’erecm ver:?gr@m the applicant or deducted frem
his DCRG as that would put the applicant te grave financial
diffiaalties. The leamed Cpunsgel in suppert of his argumen

has cited SLJ (CAT) 1996,436, Mahaveer Singh V. UOI ang

1994 (27 )ArC, 121, Shyam Babu VermaVs UOI & Ors. On the

etherhand, the learned ceunsel f£eor the respopndents has

argued that as per the provisisen contained in the Indian .

Rallway Bstablishment Manual (*Manual for shert’® )any amount
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which is found due from the applicant either on account ef
over payment due te wreng f£ixation ef pay or some
clearical mistake, the same Can be re®@vered.
1i. We have gﬂfeﬁ our serious @nsideratien to this
arguments S0 Hr as the rule propeunded in the Euling
cited by the leamed _c@unsel for the applicant, thele
cannet be twé opiniens. -But the Cages are distinguishable
on facts. {1994) 27 ATC 121, applicant was errenesusly
given higher pay scale in the year 1973 which was srdered
to be reduced in the year 1984, It is in thesel@ircumstanc
it was held that higher pay scale was given te the

because of not fault on the part of the applicant
applicant/and in view of the matter exCess amount paid
was oréeréd oot to be recovered f£rom the applicant but
in the instant case fixation of pay of the applicant
init¥dlly was correctly dene by taking into account the
specid pay payable on the pin pointed post but revised
pay came t® be fixed enly on the representation af the
applicént when he claimed back dated senierity vis-a-=vié
shri Vadwani. when the applicant prayed for his seniority
he oughtto be prepared te pay fixatién as per that seniorit
He cannot be allowed to have only advaitages and gefuse te

accept the dis-advantgges. He has to acCept both, the

~advantages and acCompanying disg-advantagese.

12, In 1996(2) SLJ(CAT) 434, the stepping up of pay
of the applicant was done with refarence to an employee

of Bombay Division whereas the applicant was pestad in -

Rajkeot Division. Subsequently., it was dlcpVered that
pay fixation was wreongly dene compariftg an employee of
different units In this case, the over payment was not

allowed to be recovered beCause it was held that while
steppilg up the pay of the applicant, the Department ought

to have been vigilent in respect of stepping up of pay
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vis=a~vis an employee of a different unit, but

that is not the case herz, The gpplicant's pay in
the instant case has been refixed @ nsequent to
accegptance of his representatien relating to - fixation
of his seniority and demand of wnseguential pay
fixation » Head the Rallwaydone subseguent fixatlen
at their own, the applicant could have argued that
pay fixatien was not at his instance and, therefore,
no réc«avery can be made. But here the mpplicant
himself has prayed feor proforma fixation of his pay
after seeking revision in the seniority list and
claiming-himself to be ssnler than Shri N.R.Vadwanie
Thus, these rulings do mnot help the applicante

13, . In oulr opinien in the iustant case, the
Railways havevcorrec’cly with held part of the amount

of Death=~cum =Retirement~Gratuity as thik amount was

found to have beecn over paid to the applicant. In our
epinion, the applicant deserves no relief and the OA
is liable to be dismisseds

14, The OA ié, therefore, dlsmissSed with no

ocrder as to camtse

Y | vy
(B oMIRA) - (SR -

V .
Dated: 2V May, 1997
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