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IN THB CENTRAL ADH.D.IJISTRAT!VE TRIBUNAL;· 

JODHPUR BEN:! H, 

JODHPUR 
_,_ 

Date of err'_ie,r :~1. 05. 1997 

OA NO • 98/1995 

p •. Khtmdel wal S/~JJ Sh .Govind N arain, R/o 32-A.. Kar j ali 

c~pl~ Xachi Basti ~0ad, iardarpura, uaaipur at present 

empl~yed on the post of o.s. Z0nal Training Cmtre, w.R., 

Udaipur. 

• •• hApplicant 

Vs. 

Un.ien of India thr:·, General Manager, Western RailWS",t 1 

Church Gate, Bembay. 

The Oivisional Rail~11ay Manager, Western Railway, 
Ajmer Di visicJ>n, Ajm,er. 

3. The Principal, Z\9nal T.rainL."lg Centre, Weste1~n Railway, 
Udaipur. 

4~ Shri sr.in:h·ms PariWar, Office superintendent (Policy), 
D•R•i-i•Office!, Ajmer, West•::ri?- Railway. 

••••o• Respondents 

Presen·t : 

Mr. J 4K•Kaushik, counsel for the Applicant.. 
Mr· s.s.Vyas, ceunsel for the Resp0llaents No. 1 to 3. 
N':>n.• for ~espondent N0 .4. · -·---------
CO.;{AI1 : 

THE H:>N' BI.~E VJR. s.c .VA:ISH, MEHBER (ADt,1ThUs·rR2\TIVE) 
THE HON 1 BLE MH. ·A •K ·111ISRA, MEMBER (JUDICIAL). ______ ...,.,. ... 

The applicant \iho is now a retired Railway servant., 

. • had filed this OA while he \ias in ~rvioe and has prayed 

that the orders dated 14.9.1993, 7.10.1994 and 10.11.1994 
( Annexs. A-l to A-3), relating to prof•:>rma promati9n, 

revisi«Dn of date of promotion and fixation 01f pay and order 

dated 8.4.1995 (Annex.A-7), regarding re-fixation of 

pay of the applicant, be quashed and the respondents may 

be direCted to refund Rs. 29t63l/- recovered from the 

Death-cu."tl...f.f.etirement-Gratuity of the applicant alongwith 

in·t:.erest at the market rate. 
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2. Briefly t..he facts ara that the ap~:;licant was 

initially ap:p.Dinte<il on the post. of Clerk o.c1 5.7.1957 and 

was prom\.!lted to the post ef Sr. Clerlt;. \-lae.f. 17.10el974. 

lh the year 1982 when thf.:: aprlicant was transferred to 

Ajmer vide an order dated 2. 1. 1982 on pin p0.inted psst of 

senior Clerk against 10o/d.:JUota carrying sp::=cial pay of Rs. 35/­

per month, he ex;pressed his inability tc> cp on traDSf!!r vide hi 

letter dated 23.1.1992. VJh:=n a Pin pointed p0st fell vacant 

at ij"\\/.&pur ~Dn 23ell.1983, the applicant was posted om that .... \ 

post. against 10% pin pointed qil:')ta a.l'ld \ias gr&J.ted special 

pay. The applicant was prow.;Jted to the past of Head Clerk 

w.e. f. 1.1.1984 and fdxation of pay of the applicant on the 

new pr:;st ·was done count.ing the special pay. Thereafter , 

the applicant \"Jas prQ'nOted to the post of Chief Clerk and 

Offic~ suprintenderit w.e.fe 4~4.1987 and 1.3.1993 re~ectively 

It is further alleged by the a;plic'ant that vide Divisional 

Oftice letter dated 14•9•1993, he was declared senier to 

shri N .r' .• Vadwani on the post .of senmr Cler~ and prot(9rma 

promotion w. e. f. J.O.lw 1983 was ordered during the debarring 

perj.od from 30·1· l982 to 29iill.l983. According to an ft~dit 

Qbjectien the pay of the applicant was ordered to be/fixed . - . 
vide order Annexure A-4 and a:>nsequ~tly pay fixation order 

--~~ J..nnexure A-3 was isSUed. Thereafter 1 the applicant sul:mi tted 
v ~~r;JH.ffT-f~ ~ 

!<.~<;. ~..,.:=-~,~~~~ his representatien but his contE!l tions were not accepted. 

,.; e:{.;~t::,~;:~, ~~)1· 1h tho(:case of similarly situated per 5!> n S~J."i. Om ~at t ShaO:a 1 

~- '.;ij~~~~~ n ~.the_ date e>f promo·ti0n wa~ taken to be 23~l.L.l983 ~nstead of 
~i\t j§:.~'&J Ll!J;. · 10. J.e 1983, thus the appl~cant has been p~cJ~ed up €>Uly to 

l:?t}\":.~if./· suffer financially. The C;lpplicant shouldered the respensibili 
~<1'9"}a-~ · of the post carrying the l.vork ef mor~ C®mplex n.:;ture and 

was paid :fOr that. Jn the earlier pay fixation, the 

-~ applicant had not played any role a"ld if by mistake ~..zrong 

fixati.on . \·Jas t:lp;J~' etnd payment ~£ £SY \"las made acc:ord.i.."lgl~·, 

·:·, the respondents cannot recover the payment on the ground 

that payment tvas wrongl:~· made or over paymw t \vas made 

due t.0 wrongfixation. If that is permitted the ap_f;lica"lt 

woul<d suffer irreparable fiflar1cial loss • Consequentl:li', the 

applicant had to come to)the Tr.ibunal t·o seek redress and for 

grant of relief stated earlier. 

3. The of£iciaJ. respondEnts have filed·their reply 

in which the_y· have admitted that the applicant tvas aprointed 

and promoted, but the respondents have disputed that the 

a.pplicant ~ms promoted during the debarring period of one 

year. It is alleged by the respondents that the ap,plicant 
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had opted not to· cp $n transfer on pf~.n pointed 10% 

special pay pos·t, thert=:fore, his debarring period 0nly relate: 

to his posting on pin pointed 10% special pay quota post 

for one year. This debarri~g peri@d does n®t effect the 

regular promotion or proforma promotion. and pay fixation 

vis-a-vis Shri N • .R. Vadwani. It is alleged by t..'I-J.e 

respondents that in the year 1985., the applicant had . 
specificallY represent~c1~v:~:(]le Annexure R-3 for correctl.On 
:- .. - - -- ~ ~- - . - ' 

of sE:ll.lO.ti t.y list and gr:ant of proforma fixation of pay 
asHead Clerk with reference to Shri N.R. VadWani whe was 

applicant• s Juni0r. The represEntation of the applicant 

was accE;pted and he was also promoted to the post Gf 

Head Clerk and prof~rma fixation ef pay w.e.£.10.1.1983 

was d•ne with refer:ence to his J'uniE)r Shri N .R. Vad~Iani. 
In these Circumstances, the special pay on which the applioan1 

was p•sted en 23.11.1983 was not required te be ODunted for 

fiJ{ation of his pay bUt the same was wrongly counted ::. ~· 

an:tl:::pa:t~\was fixed accordingly. During the audit1 the 

mi st§ike was discove.:red and consequently the impuglled @rq.ers 

fixing the pay G>f the applicant were issued an@. ever 

payments were orde:r e<ii te be reoovered. · The ease of the 

applicant is not sirnilai~ to that of Shri Om Datt.iha.rma 

who was even drawing special pay of Rs. 35/- (l)n 10.1.1993 

and was senior t~ the applicant. Applicant was not in 

receipt of special pay as en 10 • .l. 19$3, therefore, he 

cannet equate his case 1r11ith Shri Om Datt Sharma. Vlhile 

submit·ting representatien klnexure R-3 the applica."lt had 

sped. fl cally requested f:.;r correction of seniari ty· list and 

proforma fixation of pay \'d th reference te his •Junior 
shri Na.tain, 1 therefore, the applicant is n~Z~w estepped from 

sal'ing that he never claimed prornotiG)n and proforma pay L_as 

fixation. 'l'he £ixati()n Qf pay 0f the applicant has been pe 
_____ "- . _ ru1.es anlii rec0very ""'£ over .. paymm t has J:Seen orderew 
~e _'as per/the procedure laid down in the Hanual. -

At the time ef retiremet, the oveq>ayment has bee.."l wi th-hel.d 

frGm his death -cum-Retirement-Gratuity because that amount 
was reo:>verable frern the applicant. 'rhe applicant is not 

erltitled toa~y relief and the OA is net maintainable an.d is 

reqUired to be dismissed \iith ._costs. 

4• Resp0ndents No.4 had a1 so filed his reply 

separately which is alm9st sup.r;:orting the replly of the 

official resp~ndents. The mntents of the sane are not 

reqllired to be repeated in detail. The reply of respemdent 

No. 4 can be summarised in these words, that the applicant 

has not exhausted all remedi. es available under the law, on 
the representati0n of the applicant himself, he was given­

promGtien and proferrnafixation of pay vis-a"""'Tishi s junior, thl! 
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case of Shri Om Datt Sharma is absolut€1. y on the 

different footing and thepr<Dmo tion as claimed· by 

the applican·t was granted. t4D him on 10.1.19'8"3• 

Debar.cing provisiGn was nQt applicable .m· the.i.nstant 

case because it was only in relati0n to .10% · special pay pos 

that applicant has refused togo·~n transfer. The OA 
has got no force and is li.able to be dismissed. 

s. we have heard the learned counsel fc:Dr the parties 
and cpne through the record of the case. 

6. Tha leame<ii C0unsel for ·the applicant has argued 

that the applicant was given prstootion f.rom l0elel983 

and cons~uent prefeopa fixation was ~rdered but a!? . __ 
/provist?rlno pr~mot1.en--cr3u.l-d haveibeen ersered w~thm. the4 per aebarr~n·gtp~rl.od o.t 0ne year wn en has been &ne . 

in the instant case. ConsequentlY 1 the pay fi.."Cation etc. 

is \vrong and against the rules. 

7. We have CI:Jnsidered this a:;;ntentic.m. In our pp.lnion 
the debarring prevision for prommtion is not applicable 

in the instant case because the appliicant had refu·sed 

t-;.) go on transfer on a post which was pin pointed 10% 

speci~l pay post, therefore, debarring provisian woulCI. 

only apply in respect of applicant bea1. again posted on 

the pin pointed lO% special pay post within a period 

of one yea.r, which is not the case here.. Therefore, 
the argument. in this· context can not help the applicant. 

s. The learned ceunsel for the 0ffic.1al resptmdents 
has araued that the applicant ~annat Qlri&ll/ h•t and cold 
at 0n~.:!-tirne, neither he can al~Nays claim only advantageous 

pasi ti~n.. .lh the instant case, ther-~lican t had 

represe.'ltecll for f.:bcati0n of his senieriq bY correcting 

the sen.iGrity list by shevting himself w be sm. if.!)r than 

Shri N .R.. Vadwani &"1d prQf~rma fixati0n ef pay. lh 

this representatien# he has also mentiGned that due t0 

wrongly showing Shri N .R. Vadwani(as seni•.:>r 1 Narain 

Vadwani was pre>meted earlier than applicant. In view of : 

this , he had prayed that senic.Dr.i ty list. be Cc:>.rrec.ted 

accordingly and he be gran ted proforma fixati•l>n of pay 

as Head Cle~k with reference to pay ef Sh. N.R. Vadwani. 

The ser~i~ri·ty was accordingly ccrrected a..'1d as p(-=rthe prayer 

of the applicant in ·.his represetatic.J)n, hG \~as given 

prom:Jtion r111. e. f. 10.1.198 3 '\ll de order Annexure A-I 

dated 14.9.1993 and 1;llas ordered to be given proforma 
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pa:y fixation bebefits. Therefore., novv the appli~ant cannot 

be alle.H.Zed to sa~· that. his pay vias wr.ongly t!;.i.leeQ.. 

9• · We have given e:~ur anJCi"0us C@n.sideration. rn fact, 

the pro£0rma pay fixatien :ln respect ,1!>f applicant was 

¢~rdered because his re-presentation was f.i:>und to be bas~ on 

seunti f0ai;ings. Applicant was seo"lier te shri Vadwani ana, 

therefore, ::n revisim of seni@rity list, he was @. ven 

pr0meti'.:n W•e•f· lo.l .. l983 as his juni4!>r was promoteti• 

On 10.1 .. 1983, the applicant was n<Dt drawing any special 

_____z pay.. 'llle applicant was gi v~ special pay pasting Gn 

23·11 .. 1983 and again he \'las promDted to the post 

ef Head Clerlt W• e. f. 1.1.1994. Having ~rkedi en the p0st 

of Head Clerk for almost a year and a quarter, the applicant 

represented his case regarG.ti.ng prol'm)tien w. e. f. the back 

date in Qmparisen t~ Shri Vad;rJani. In Gur op1:-ni~n, at 

that time the applicant fully knew that his pay fixati·::>n 

was cbne tak.o.ng into consideratic:!>n the special pay. Having 

derived all t.lJ.e advantages of sped. al pay till his 

p.'C¥J)fTI!.')ti·:tn as Hea? Clerk u the applicant preferred tc;~ Claim 

yet a..'Wther h:'.Defit. ~f back dated prarnotion and when 

he was given back dated prOEm3tWn with conseqU;4.ential 

fixation, he has raiseQ. this dispute which according to us, 

is net based 0n sound ftU>otings" 

10• The learned <»unsel. for the applicant has argued t.l'lat 

the applicant has now retired and anount paid to the 

-applicant :-~ue te wrong fixati~n fer seme mistake, cannet 
bJ:; -ed 

be allowed tG/reaDvei·/fr®m the appliOa.'l·t or deducted frem 

his I:CRG as t.l'a t would put the applicant:. te grave financial 

diffimlties. The leamed eeunsel in sUpf$rt ~£ his argumen· 

has cited SLJ (C/ir) 1996,436, .Hahaveer S.ingh v. UOI and 

1994 (27)ATC, 121, Shy am Babu VermaVs, UOI & . Ors. on the 

otherhaad, the learned C@Wlsel fer the respG>ndet1.ts has 

argued that as per the p.t1l)Visi~~n CGntained in the Indian . 

Railway Establishme."lt Manual ( 1 l1anuaJ. for soort• )any arrount 
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which is found due from t.ha appl:tcant either on acCQunt Gf 

over payment due. to vlr•'1.g f.:l.xati0~ ef pay er SGme 

cl~rical mista1~e, the same can be rect>vered. 

11. 'lie have given our serious a::>nsideratien w this 

argu.rnent·. So tJ..r as the ruJ. e pn>p»unded in the ~u.ling 

Cited by the learLled counsel for the iJPplicant, th.ere 

cannot be two 0piniens. ·But the cases are distinguishable· 

on facts. ::rn:( 1994) 27 ATC 121, applicant was errGneeusly 

given higher pay scale in the year 19.73 which was ordered 

00 be reduced in· the year 1984. It is in these(~cumstanc 

it was helc:l that higher pay scale was given te t.l-te 
because of not fal.llt on the part of the applicant 

applicant/and in view ef the matter excess_ amount paid 

was ordered not to be rec»vered from- the applicant but 

in the instant case fixation G>f pay of the applicant 

initi·!ailly was correctly done by taking into account the 

special pay payable on the pin p:Dinted post but reVised 

pay came ta be fixed only on the repres~"ltation 0£ the 

applicant when he claimed back dated seniority vis-a-vis 

Shri Vadwani. ~'Vhen the applicant prayed for his se."liority 

he 0ughtto be prepared Ui> pay fixation as per that seniorit.: 

He canno·t. be allowed to have only adva'ltages and ~&refuse to 

accept the d±s--advant~ges. He has to accept ooth, the 
,, .;_· 

. advantages and accempanying dis-advantages. 

12. lh 1996(2) SLJ(CAT) 434, the stepping up of pay 

Gf the applicant tlas done with reference to an employee 

of Bombay Division whereas the applicant was p&sted in ·· 

!lajl(~t Division.. SubsequEntly, it was a.tcovered that 
'·• 

pay fixation was wr~ngly done compar~A~ an empl~ee 0£ 

different unit, In this case, the over payment vlas not 

allo;ved to be rec<:>vered because it was held that while 

stepp.iAQ• up the pay of the applicant, the Department ought 

te have been vigilent in respect of stepping up of pay 
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vis-a-vis an empl@ye,e ef a different unit, but 

that is not the case her~. The applicant's pay in 

the instant case has been refixed Q:j) nsequent to 

acceptanc·e 0£ his represe.'lt.atisn relating to fixation 

of his seniority and demand of OJnseq_uential pay 

f i:x:atiru.ta • Head the Railwaydone subseque..11.t fixation 

at their 0\·10, the applicant CGU! d have argued that 

pay fi.x:atic.L~n was not at his insta"'lce a"ld, therefore, 

no rece.>Very can be made. But here the applicant 

hi.rnsel:E has prayed fer profoJ:ma fixatie..9n of his pay 

after see.~ing revision in the seniority list and 

claiming;. himself to be senior tha:J. Shri N .R .Vadw&"li. 

Thus, these rulings do rn>t help the applicant. 

13. In \l>Ur opinion .in the instant case, the 

Railways have correctly with held part of the arniDLIDt 

of Death"'Curn -i{etir~eu:.-Gratuity as th:it amount was 

found to have been •DVet' paid to the applicant. In aur 

0pinion, the applicant deserves no relief and the OA 

is li:abl e to be eli smissedQ 

14. The OA is, ther¢ore, di. smissed with nil) 

order as to azr;~ts. 

\~_/ 

( 1\~F.f~ft~~) 
3Y 

Dated: 2\ Max, 1997 



Part ·II and III destro7.1 ' b~~ ~ 
in my presence on ......... S(/o 1 
under the supervision of 
section officer { ] ) as0e 
order dated ............ 9J9· -~J 
~·--\ 

Sectio• officer (Record) 
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