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In the Central Administrative Tribunal
Jodhpur Eench, Jodhpur

Date of order : 2. - 2ove

OA,No. 60 OF 13995

Anandi Ial 3/0 Shri Hanuman Bux, aged 55 years, R/o 162
B, New Rallway Colony, Lalgarh, posted on the post of
Dresser, Divisional Hospital, lalgarh.

see e &pplican‘t.
VSe

1. Union of India through
General Manager, Northern Railway, Baroda House,
New Delhi. R

20 Divisional Railway Manager, Northern Reilway,

Bikaner Division, Bikaner.

3. Senior Medical Buperintendent, Divisional Hospital,
Northern Railway, Bikaner.

4. Divisional Personnel Officer, Northern Railway,
Bikaner Division, Bikaner.

S hssistant Fersonnel Officer, Northern Railway,
Bikaner Division, Bikaner.

eoee RESPDONdEnts.
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HONPBLE 'R LA .K.MISRA, JUDICIAL MEMBER
HOM'BIE MR ,L.GOPAL SINGH,ADMIRISTRATIVE MEMBER

Mr .J.K.Kaushik, Counsel for the spplicant.
Mr.3.5."as, Counsel for the resporndents.
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PER R o KLMISRA,JUD IC TA L MEMBER s

The spplicamt had filed this applicztion with
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tial benefits interms of his clzim as detailed in
Para 4.12 of the application in pursuance of Annex.h/4,
along with interest at the compouﬁd rate of fﬁ?%?pféxc anbium.
He has further prayed that the respondents be directed to
pay to the applicant wages/pay equivalent to his junior

Shri Hari Kishan.

2. Notice of the 0.A. was given to the respondents
who have filed their reply to which a rejoinjer was also

filed by the applicant.

3. We have heard the learned counsel for the parties

and have gore through the case file.

s

4. -Briefly, the facts of the case are thzt the
applicant was appointed as Hospital Attendent w.e.f.21.7.59,
In Decem-er 1965, the applica twas convicted by the
Munsif Magi strate, Ratangarh,- for offences unier Section
323 and 324 Indian Penal Code. The applicant filed an
appeal against the order of conviction in the Court of
Additional Sessions Judge, Churu. The appeal of the
applice_;ntl was partly accepted ard the applicant was
releaséd under Secticn 4 of the Probation of C'ffénc"iei:s
Act, vide judgerent dated 31.8.1968. It is alleged by
the applicant that without issuing any show cause notice,
the spplicent was dismissed from service w.e.f. 15.2.66.
The zspplicant filed a departmental appeal against the
order of diswissal. The respondents converted the order
of dismissal from service into suspension from service
Wwee.fo. 15.2.66, After the decisicn of Additional Sessions
Judge, Churu, the applicant was dismissed from service
Wee.fo 30.1.6%9. The applicant challenged the ofder of
dismissal by filing a civil suit in a civil court. The

suit of the applicant was dismissed, however, the appeal
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of the applicant was accepted by the learned civil

judge, Churw, vide its ;\I@fg:emnt and decree d ated 31.5.74,

Annex.A/4. Against the judgement and decree of the

appe llate court, the respondents preferred an appeal before

the Hon’ble High Court which was rejected by the fon'ble

High Court on 14.3.83 and the judgemeﬁt and decree of

I~ the First Appellate Court, was mesintained. It is further
alleged by the spplicant that the responients re-instated
the applicaxt on the post of Hospital Attendent, vide

\HC its order dated 10.4.84, Annex.A/2. The applicant repre-

sented to resporﬂents for arranging payment of arrears

of pay on account of reinstatement but no action was

taken by the respondents. Therefore, the applicant filed

an execution mpplicaticn for enforcing tie order of the

Civil Court. V¥hile entertaining the execution applica-

tion the learned executing court passed an order that the

applicant should deposit Rs. 38,485/~ as Court Fee for

securing the amount socught to be recovered from the
Railways. as against this order, the applicant £iled
a revision petitidn in the n'hle High Court which was
accepted vide its orfer dated 9.2.92,Annex.h/3,0bserving
that the Upnion of India should make the paynment of

due amount within three wonths failing which the applicant
shalvl be at liberty to recover the amount from ¢t he
respendents and shall be granted the facility of paying
the Court Fee in instalments. Against the aforesaid
order of the Hon'ble High Court, a review application
was filed by the applicant. The Revievw Application was
accepted vide order dated 26.9.%4,Annex.n/l. In this

order followirg obsefvation was made by the Hon‘kcle High

Couxt 3=
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"6.learned counsel for the non-petitioner submits
that the Tribunal may reject his application for
execution on the grourdof great delay and it may
also insist for the payment of court-fee of

Rs. 33,485/~ before proceeding with the execution
of the decree,

7. The decree~holder Anandi Lal will have to file
a fresh application before the Central Administra-
tive Tribunal for the execution of the decree
obtained by him. BEule 7, Central Administrative
Tribunals (Procedure) Rules, 1985 prescrites fixed
court-fee of Rs. 50/- for an application moved
before the Tribunal: Section 37 of the Act provides
that the provisions of the ACt shall have overriding
effect. #&s such there is no guestion of the Union
of India pressing for the payment of court-fee of
KRs. 38,485/~ and the Tribunal directing so. It is
hoped and trusted thst the Tribunal will comdonre
the delay undér Section 21(3) of the Act in filing
application for the execution of the decree, if
filed within three months.

8. Accordingly, the review petition is allowed .The
order dated Sth Februvary, 1990 is witrdrawn arnd
cancelled . The revision petition is dismissed .®

5. In view df the aforesaid order of tle fon'ble
High Court, the appiicant filed an O.&. in the Tribunal
on 24.1.95 and claimed that the respondents be directed
to arrange payment of difference of salary from 15.2.66
£to 30.1.69 and from 30.1.69 tol0.4.84, after taking into
account the annual increments and fact of promotion of
junior persons. Theapplicant also claimed various types

of allowances for the period he remained under dismissal.

6. The respondents in t heir reply have stated that

the O.A. is hopelessly time barred. Theapplicant had not
prayed for condonation of delay, as directed by the Hon’ble
High Court. The applicant has not come with t he clean
hands as he has not disclosed the fact of having received
the arrears of pasy amounting to Rs., 61,463/J0. The
respondent s have fufther stated thst sincCe the applicant

was not on duty during the period of termination,therefore,
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he is not entitled to t he allowarces, as claimed by

him, The applicant was also given promotion in compliance
' of the order but further promotion could not be given
because of non availability of post. Full compliance of
the order of the Civil Court, has been made by the res.
pondents and the applicant is not entitled to any relief

ey what soever, as claimed by himJThe OA deserves to be dismissed.

7. Thefapplicanﬁf} reitera"c:ed the facts in the rejoinder
- { as mentioned in the Oh., and has further mentioned names
of few persons who were junior to the applicant and were
given promotion during applicant®s dismissal. However,
he admitted having received the payment of arrears of
salary as alleged by the resporndents. It was argued by the
learned counsel for the respondents that the application
of the applicant is hopelessly time barred azs the same
has been made almost 9 years after the Administrative

Tribunals Act, 1985, came into force. He has further

argued that as per the direction of the Hon'ble High Court
the applicant did not move any application for cordona-
tion of delay. In reply, the learned counsel for the
@ﬁﬁig‘_‘@j}‘f submitted that facts relating to the present
| e O.s. have been déscr.ibed in detail in O.A. which go to
‘\g{\ show that the applicant was through-out pursuing his
remedy in competent court of jurisdiction, therefore,
taking notice of pleaded facts, the delay in moving the
present O.A., deserves to be comoned. We have c¢iven
our thoughtful consideration to these arguments. In our
opinion, the.applicant should have moved application
for condonation of delay as directed by .Hon'ble High

| " Court because in the Hon’ble High Cowrt the applicant

o
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had expressed his appréhension that the Tribunal may
not entertain his O.A. due to 1nordinate delay in moving
the Coh, and it is in this context, the Mon'ble High
Court wWas pleased to direct the applicant to move an
application for comionation of delay and further directed
ttmt the Tribunal woull condone the delav. But the applicant
\r had filed no application for corndoning the delay. 1In
| such application for condonation of delay, all facts are
required to be given which may go to explain the delay in
filing the U.A, including the applicant's efforts in
different courts for pursuing the rewedy. Simply descri-
bing the facts in the C.A, would not enzble us to consider
that the applicant was in fact pursuing his remedies in
the Courts of competent juri-sﬁiction. The purpose of
moving application for condonation of delay is to acquaint
the opposite party of the facts relating to delay in

moving the application so that the opposite party may

file appropriaste reply. At the same time, such applica-
tion: helps the Court in evaluating the reasons of delay
in moving the O.A. But, when such application is not
moved by the applicant the Court remains at loss to
evaluate the contention of the applicant in respect of
o , such delay. In the instant case, t.‘he applicant by not
“i moving any applicztion for condonation cof délay, as
directed by the Hon'ble High Court deprived the opposite
party and the Tribunal of an opportunity to evaluate
the causes of delay. Moreover, the applicant had not
moved the present U.he. within three months from the order
of the Hon'ble High Court, ss was directed. He had moved
the gpplication on completion.of neer ebout four months

from the date of order. The delay in filing the 0.A. by
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one month has also not been exaplained by the applicant.
In view of these facts, in our opinion, the O.A« of the
applicant is hopelessly time barred and deserves‘to be

dismissed.

a. The applicant has alleged that he had wmoved an
exécution application in the Court of Munsif,Magistrate,
Ratangarh in the year 1986 but inspite of giving many
opportunities the spplicant has not been able to file
~ certified copy of the execution azpplication alleced to
have been moved by the appliéantgin 1986. Consequent 1y,
“it | the Tribunal is at loss to know what the applicant hed
prayed in the executlion application in respect cof pay,
allowances etc. or enforcement of the order of the appellzte
court.. Therefore, it cannot be sald that the relief
which the applicant is claiming here before us through
this O.A., was inf act claimed by him in the execution

applicstion becsuse the present O.A. can only be termed

as continuance of such execution application as per the
order of the ton'ble High Court which directed for conjo-
nation of delay in moving such applicaticn. Therefore also,
in our opinion, the applicant is not entitled to any

relief.

Q. Considering the prayer of applicant for grant of

' ‘ arrears of mmy etc. as described 1n Para 4.12, ve are
of the opinion that the applicant has not been able to
show that the amount of arrears of pay paid by the res-
pondenté'anﬁ admitted by the applicant, was incorrect ly
calculated and the applicant was paid lesser amount than
due. Whent he respondents say that full payment has been

made to the applicant in respect of arrears of pay as
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per his entitlement then it was for the applicant to
establish that he was not correctly paid the smount of
arrears of pay. However, there is nothing on récord to
establish the fact of short payment of pay to the applicant
and consequerntly the applicént is not entitled to any

relief on this count.

10. The applicaent has claimed House Rent Allowance
but has not been able to establish that he was entit led
to House Rent Allowance as a consequence of relnstatement

for the period of dismissal.

11. The applicant has also claimed night duty allowance
and uniform alldWance, but in our opinicon When he was
not on duty due to his dismissal, he camnot claim such

allowances. He is also not entitled to claim amount

bt equivalent to uniform zllowance for the alleged nurber of

S

years of dismissal. The night duty allowance is paid

to an employee who is discharging his duties during the
night. ILikewise, uniform is provided to a Government
servant as per his entitlement only if he remains in
service. 8ince the applicant remesined under dismissal for
nunber of yezrsg, therefore, he is not»entitled to these
allowances. The applicant has claimed allowarce for
gazetted holidaYs and natianal holidays but when he was

not discharging the active duties, his claim in this
regard is bsseless. The applicant has claimed amount
equivalent to free supply of medicines, amount of free
passes and amount of compensatory leave benefits, but

in our opinion, he is also not entitled to these zllovarnces
beczuse he remained under dismissal and was not discharging

active duties. Moreover, the facilities ' . which a
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government servant 1s provided can be availed only when
e remains on duty. He cannot claim any amcunt equivae
lent to the value of such priviliges and facilities.,
Applicant®s claim in respect of various allowarnces,in
. s L] a » and. " ny
our opinion, is ill advisedd ill founded ard deserves

to be re jected.,

12. In view of the foregoing discussions, we are of
the opinion that the O.A. of the applicant is hopelessly

time barred arnd also bears no merit. The 0O.A. desexrves

to be dismissed.

i3, The G.A. ig, therefore, dismissed. The parties are

left to hear their own CcOsts.
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