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IN THE CENIRAL ADMINISTRAT IVE TRIBUMNAL,
JCDHPUR BENCH, J{DHPUR

PDeAe Noo. 518/1995 Date of order: /6‘8\1(’0-)”

Poosa Ram &/0 shri Kan singhji, by caste Rawna Rajput,
aged about 50 years, R/o0 House No. CH-14, High Court],
Colony Ratanada, Jodhpur.

q " ( Bx=-Hiospital Attendant, Health Unit, sSamdari )
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{1) Union of Indis, through the General Manhager,
Northern Railway, Baroda House, New Delni.

{2) The Chief Medical Supérintendant,
Northern kailway, Railway Hospital,
Jodnpur . '

(3) The Divisional Medical Offjcer,
Northern Railway, Samdar i,

{4) The Divisional Medical Officer,
- Northern Railway Health Unit,
~g Merta Road.

« o : +« s sRkespondents.

Mr, 5.K. Malik, counsel for the applicant.

Mr. S.5. Vyas, counsel for the resporndents.

GQRAM:

HON'BLE MR. GOPAL SINGH, ADMINIST RAT IVE MEMBER.

HON'BLE MR. J.K. KAUSHIK, JUDICIAL MEMBER.
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2 ORDER:

( per Hon'ble Mr., J.K, Kaushik, Judl. Menber )

shri Poosa Ram has filed this Original application
under Section 19 of the Administrative Tribunals Act, 1985
and has prayed.that .ordex dated 05.05.1995 {Annexure A/1)
passed by respondent no. 3 and order dated 27.08.1995 {Annex.
A/2) passed by respondent .no. 2, be declared illegal and

quashed. The applicant be directed to be re-instated in
service with all conseqguential benefits including arrears
of pay and prownotiono He has also prayed for awarding

interest @ 244p.a. on the amount of arrears of pay. .

‘5". The factual matrix of the case as borne out from the

pleadings of the a_pplicant are that while working on the

p05t of Hospital Attendant in Health Unit Merta Road, in
_the year 1990, a trap was conducted by C.B.I., The applicant

" was placed under suspension by senior Divisional Medical

Officer, Jodhpur vide letter dated 09.C6.1990. The suspensio
'drder was revoked by ABMO Merta Road, vide letter dated
03.10.1991, Thereafter a charge-sheet for major penalty

was issued vide memo dated 15.03.1991 by 4th Respondent.

The ADMO Mgrta koad appointéd Inquiry Officer vide letter

dated 09.12.1991. On the other hand, the applicant was

posted to Railway Hospital, Samdari and he joined at samdari

"on 08.11.1921,

3, The inquiry was concluded and a copy of inguiry report
was supplied to the applicant by the 4th Respondent far
making a :epresentation/submissio_n within a period of 15
days. i‘pe appliCa‘nt subnitted a representation against the

inquiry report vide letter dated 24.05.1994, stating therein
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that the inquiry was not conducted as per rules in as much

as the statement Of witnesses were not reccrded in his

presence, the ctoss examinati,on were not done, many other

infirmities in the inquiry were _pbinted out. Thereafter
 another inquiry offjcer was appointed without recording

any reason. witnoﬁt following the due procedure the inquiry

was concluded in one date itself without calling the defence

Q ' counéel and asking the applicant to appear before him pgain
the inguiry report was submitted to the respondent no. 4

ol though he had no jurisdictjion in the matter. A copy of the |

inquiry report was furnished to the applicant and again he

was asked to submit any representation or submission on the

Eindings of the Inquiry Officer. He submitted a representatic

TSt on 23.02.1995,
/ ?}\’.{‘" AR

, 4. The further case of the applicant is that he was issued

s with a notice on imposition Of pgnalty dated 05.05.1995 by

réspondent no. 3 and penalty of renbval from service has been
inflicted on him. An appeal was preferred before the’.respon-

dent no. 2 bringing out the infirmities which were committed

‘i; by the Inguiry Officer as well as by the various disciplinary
authorities in his case including the appointment of Itiquiry
a” Officer. Without considering the various illegalities and

irregularities committed by Inquiry Officer as well as the
disciplinary authorities, the respondent no. 2 passed a
non-speaking order upholding the penalty of removal from

service.

5. The Qriginél Application has been filed on nuaber of
grounds mentioned in para 5 (A) to {H) which we proposed

to deal in the l.at:_er part of this order.
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6, The counter reply has been filed in this case and the
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contentions i'aised in the Original Application have been

S procedure
controverted., It has been submitted that a propex:,( was
adopted by the respondent no. 4 in conducting the disciplinar
caseé. The relevant documents were supplied and there has

been no infirmity in the order.

7. The matter was heard by thig Bench of the Tribunal
and was decided by ordex: dated 23.07.1998 wherein the impugne
orders were quashed with a direction to the respondents
to re-instate him in service without pay for the intervening

'petiod which was to be counted for pensionary benefits with
Qé; :gf{'g;f;:;g:ner liberty to the respondents to take appromgiate

action in the matter, The case was dealt with mainly on the
point of remitting the case for fresh inguiry by appointing
fresh Inquiry ©Officer. Against this said order a Writ Petitl
No. 361/99 was filed before Hon'ble Rajasthan High Court,
Jodhpur wherein vide order dated 22.11.2001, the order passed
by this Pribunal has been set aside with a direction to
hear and decide the Original Application filed by delinquent
officer on merits. It has also been observed that tiie

appl icgnt had partic ipated in the inquiry conducted by

Mr. Kandelwal after his appointment was made way back in

1994 until his conclusion by him without demur and without

raising any objectione.

B. We have heard the learned counsel for the _parties and

carefully perused the records of this case,

9. The learned counsel for the applicant has submitted
that the applicant was transferred from Merta Road to Samdar|
and he joined at Samdari on 08.11.1991. After joining at

Samdari, the DMO Merta Road had no jurisdiction to act as
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disciplinary authority and appoint the Inquiry Officers.

The ahotner limb of argument of tne learned counsel for

the applicant is that the applicant was not given reasonable
opportunity to defend his case in as much as he was not
supplied with a copy of relied upon the documents. He was
simply asked to inspect the éopies_ of documents in the C.B.I.
Court. Further it is submitted that he was not permitted

the service of defence helper by the new Inquiry Officer

&
= and was denied the opportunity to cross examine 2 the
\ witnesses. The another argument. of the learned@ counsel
£
e for the applicant has been that Mr. V.K. Gupta was examined

as a prosecution witness despite the fact that he was not

one oi:' the listed witness in the charge-sheet. He also

argued that the respondent no. 3 was not competent to pass

" \“a £inal order iti the matter since he never dealt with the
‘: disciplinary case against the applicant i.e., neither
.‘,?;i;ﬂ\? appointed Inquiry Officer nor supplied the copy of the
"’\’erqualqm"; j/ :.nqairy report to the applicant. Lastly it has been
submitted that appellate order is a non-speaking order
and has not been passed in confirmity with the law laid

$ down by the Apex Court in Ramchander's case.

—

10.. On the other hand, the'learned counsel for the
respondents has submitted that the applicant was given

all the opportunities in as much as when he declined to
ingpect the documents ixi the C.B.I. Court, all the documents

were called and a copy of the same was supplied to the

applicant and this fact is available on records. It has
also been submitted that the first Inquiry Officer was
appointed by the DMO, Merta Raod when the applicant was

% not under his admmistrat;z.ve control since the applicant
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had gone tAo the 'other station i.e. Samiari, h_is controlling
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officer became DMO Samdari. 1In this case, the final order
has been passed by ine competent disciplinary authority

and ﬁo prejudice has been shown to have been caused to -

the applicant by the action of DMO, Merta Road who appointed
the second Inguiry foi._cer amd also supplied a copy of
inguiry report to the applicant. The applicant was never
denied the facility of defence helper and his defence helper
attended the inquiry. The applicant was also free to cross
examine the witnesses and there was no denial of reasonable

opoortunity.

11. The relevant disciplinary case file was made available
to this Tribunal. The perusal of note N/23 reveals that
there is a specific noting that DAR case gets also trans-

ferred as and when €.0. is transferred under new authority.

There are catena of judgements on this matter that the

authority whicri has administrative control over a particular
enployee”can only act as a’ disciplinary authority. However,
wé need not‘ examine all <_>f them here since the position in
respect of the applicant is admitted to the extent that
after his transfer from Merta ‘R:.oad to Samdari, DMO Samiari

became his disciplinary authority.

12, Thus the admitted pos}tion of the cése is that the
applicant was transferred ézol‘?grta _goad to Samdari on
08.11.1991 and subsequent to that the DMO Merta Road
'appo.i;nted a ne{iv inquiry officer as well as suppliéa a copy
of lnquiry report .- to: him- xxxs but the final order has
been passed by the competent disciplinary authority.

ee T <o
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13. The primary question for our examination is as to
whether the proceedings conducted by the second inquiry
officer appointed by the DMO, Merta Road and also the
subsequent 'éroceedings upt_a the stage of passing of the
final order stand vitiated on the ground that DMO Merta-
Road was not competent to conduct the disciplinary proceedings

since he had no administrative control over the applicant

fo after 8.11.1991. The learned co'unsei for the applicant
had tr;.ed to reo;ien the matter regarding very appointment of
)\ fresn Inquiry Officer which was set at rest by the Hon'ble
) > High Qourt nholding that in certain circumstances appointment

.of new Inquiry Officer would be justi.fiéd. in support of
his content ions, Mr. Malik, learned counsel for the ap_‘fﬁgl icant

has placed reliance on the judgement of Apex Court in CsHa

- "*;\University and another vs. B.D. Goyal, 2001 (3) arTJg, 531,
*  wherein tneir lordsnip was dealing with a question regarding

de novo inguiry as well as the requirement of law in the

matter of differing with the finding of Inquiry Officer.
We have peruged the judgement and £ind that the matter

mainly relates to the fact that the reasons for disagreement

4’_ with the findings of Inguiry Officer were not recorded and
’ o~ the same is distinguishable on facts. Further the said
) e point is already set at rest by the Hon'ble Rajasthan High

Court and the judgement has atEgined: the finality as no

i W

S.laPs have been preferred against the same.

14. The learned counsel for the applicant has vehemently
argued that the DMO Merta Road has acted beyond his juris-

diction and the complete inquiry proceedings sténd 4vitiated.

In th'i,s connection, -he has placed reliances on a Full Bench
. judgement of this Bench Of the Tribunal in Akhil Mohd. Nayak

,/' \‘ ..8 [ X ]
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versus Union of Indis and Ors., 2002 {2) ATJ, 276, wherein

it has been held that the Divisional Safety Officer |is
not competent or has N0 jyrisdiction to initiate the

depértruental‘ proceedings or to sign the cnarge'-sheet and
pass the order of punishment in relation to any member
belonging to operating kranch of the Ra@@ay. In the
present case the charge-sheet has been issued by the
b competent authority and the final oi'der also has been passed
| by the Aéompetent authority and it is 6nly certain action
) -geg'arding appointment of .SGCDnd"i.Qquiry officer, supplying
the copy of inquiry report etc. have been doﬁe’ by the DMO
Merta Road. Thus the judgement in AKhil Mohd, Nayak's case
does not cover - the controversy in the present case and
the éontention of the learned counsel for the applicant
that the inguiry proceedings conducted by the second inguiry
offjcer stands vitiated on the ground tnat DMO Merta Road

was not competent in the matter is not sustainablee.

. ancillary
15.  Now the another dmgmsiw{ question which comes next

for our consideration is regarding as to whether due to

- - appointment of fresh ihquiry officer, supplying the copy

R of inguiry report to the applicant has caused any prejudice
e to the applicant gr® and tne'proceedings could be said to
’f h be vitiated. we have not been shown as to what prejudice

what caused to the éefence of the applicant in this case.
The applicant was given == reasonable ‘opportunity to defend
his case and was supplied with a copy of inquiry report

on which the competent disciplinary authority has taken

_a decision and imposed the penalty. Thus the contention

of the applicant tnat the proceedings conducted by an;

%/Inquiry -foic_er wWho was appointed by DMO Merta Road as a

® @ 9 @
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second inquiry 'officer does not vitiate the disciplinary

proceedingse.

16. On the perusal of the records of the disciplinary
case; we are satisfied thet the applicant was given
reasonable opportunity to defend his case. Further it

is not a case of no evidence and this Tribunal shall not
go on the sufficiency or otherwise of the evidence. We
are also not sitting in the appeal over the orders of the
departmental authorities and thus cannot %M reappreciate
the evidence. We only want to make it clear that there |
was no infirmity in the action of- the Inquiry Officer to
call Mr, V.K. Gupta as a prosecution witnessi There is
a specific provision \in the rules and the same has been
followed. Thus the inguiry was proper and If;.n congormity;@ﬁ

>, the ruleg.

17. The next argument of the applicant has been regarding
the order passed by the appellate authority and it has been
‘ subnitted that the order is bad in le_;w and is against the

" principles of law lam:d;é?ﬁg in &amchandi:a's case., Even
the order makes a mentionw;:hat there have been minor lacunae
in the procedure followed in this case. We have given
consideragble thought and gone through the appellate order.
As far as the lacunae is concerned, we have already consi=-
dered the matter in the aforesaid paragraphs and given our
finding that no prejudice have been caused to the defence
of the appiicant. ~As regards the -otner contention of the

learned counsel for the applicant, we do not £ind that

the order of the appellate authority suffers from any

infirmity. Looking to the charge against the applicant,
we also do not find that the punishment is in any way

disprop@rtionate to the alleged misconduct. Otherwise also

Q as per the mandate of rule 6 of the Railway Servant Disci-
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plinary Appeal Rules, 1986 second‘pr'ovisa_,' once a person

have been found guilty of having accepted from any person

any grati_fie:ation other tnan'legal _remuneration as a motive
or reward for doing or for bearing to do any official act,
penalty of removal or dismissal shall ordinarilly being
passed and when such penalty is not imposed the reasons
thereof shall be recorded in writing. Thus we do not find
L) ‘ that there ig any infirmi'ty, arbitrariness or illegal‘ity

in the impu‘gnéd ordexr ‘of pqnisnmant and appellate orders .

18. Before parting with this case we are constrained to-
observe that none Oof the barties was able to give the details
régardi.ng the criminal case which was going on in €.B.I1.
Coﬁrt. we specifically asked the learned counsel for the
api;licant: as to what was the fate of this case but he expre-
ssed his iriability to give any information. Similar was

the position from the respondents side.

19. Viewing the matter in all its complexities, we are
of considered opinion that there is no force in this 0.A.
) and the same merits dismissal and is hereby dismissed with

no order as to costs.

(o
B =u ) P

J K. Kaushik ) —— { Gopal Singh )
- Judle Member Adm. Member
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