ATNISTRANT IVE TR IBUNAL
BRNCH, JODHPIR .

Date of Order 3 4 [(/3 .y,

l1e OA, Noe 415/1995,

2. Mo No. 244/1996
IN

C.h. Mo. 415/1995,

Herayan Ram S/o0 Shri Mota Ram, by caste Bharma, aged
about 44 vears, At present working as Refrigerator
Mechanic (3K in the office of Garrison Engimeer,

Hilitary Engineering Services, Bikaner.

APPLICANT,
\ VER 5U5

1. The Union of India, through its Secretarvy, Ministry
of Defence, Govermuent of India, Raksha Bhawan,
Mew Delhi.

2. The Engineer-inChief, Army Headquarter, Kachmir
Fouse, ¥ew Delhi.

3. The Chief Engineer, Western Command, lMeadguarter
Building, Chandi Mandir, Chandigarh.

4. The Commander Works Enginesr (Project), Military

Engineering Services (Army), Bikaner.

5. The Garrison Engineer, Military Engineering Services
(Airmy) , Bikerer.

€. Mahendra Singh, at present vworking as Refr igerator
A/ Vechanic (High 3killed Gr. I) under the office of
Garrison Engineer, Militery Enginsering Services

(hrmy) , Bikaner.

A
hAjmer 3ingh, at present working es Refrigerator
Mechanic (High 3killed Gr.I), under the office of .
Garrison Engimeer, Military Engineering Services

(Lrmy), Bikaner .

He
L ]

Ram Deo, st present working as Refrigerator Mechanic
(High 5killed Gr. I) under the office of Garrison
Engineer, Military Engineering Servicesz(Army),
Bikarer.

o
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9. Bam Marain, at present working az Hefrigerator Mechanic
High Skilled Gr. I) under the office of Garrison

(
Engineer, Military Engineer ing Services (Army), Bikenmer.
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Applicant present in person.

Mr. Yo ¥. Sharme, &3v. Brief holder for
Mr. 8. N, Trivedi, counsel for the applicant.

Mr. Vinit Methur, counsel for the Respondent Nos. ltosS,
Yorne is present for respomdents nos. 6 to 9,

Hon'ble Mr. . K. Misra, Judicial Member.
Hon'ble Mr. Gopal Singh, &dministrative Member.

CRDER
e ——

( per Hon'ble Mr. A. K, Misra )
é The applicamnt had f£iled this OA with tle
praver that the respondents be directed to promote
the applicant ag Highly Skilled Gr. II wee.f. 15,10.1984
and thereafter accord subseguent promotions Wegef.
the date of his Juniors giving bemefit of promotion
with all cons.@c;;u@ntial benefits of pay fixetion etc.
The applicant has furthe:;,r prayed for payment of salary

as a result of pay fixation.

2. Motice of the OA was given to the respondents
who have £iled their reply to which rejoimier was also

filed by the applicant.

3. The applicant had moved an application for
‘\Q‘lYM.ﬁA? .
- condonat ion of delay, Rfter order for issuvance of notice
. i °

in the OA vas passed. The MA was filed for condonatior
of ‘delay in which it is stated that the applicant

was ignored by the respondents in the matter of
promotion and his juniors were promoted, therefore,

the grievance of the applicant is.genuine and he has
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a recurring cause of action, therefore, delay in
filing the Ch ke condoned. The respondents have
opposed this application and have pleaded that

delay in moving the OA cannot be corndoned.

4, We have heard the learned counsel for the

parties on 06.02.2001 when the case was listed for

e
th
G
R
ot
g

remaining arguments. The learned counse!
applicant was not available therefore, arguments

of the learned counsel for the respondents were
' ~the

.- heard ard applicent wag directed that, if he has
L

-

to say something, written arguments be submitted .
Consequent ly, written srguments were submitted on
behalf of the applicant which we have duly considered

and have gone through the case file.

S FPacts as mentioned by the applicant are as

follovus

s
«
H

fponded 4z

i that he was Motor
g

(s

The applicant has state

Pump Attendant on 14.09.1972 and thereafter he

appeared in & trade tegst for promotion as Refrigerator

Mechapic in which he wag declared passed vide order
\ dated 09.01.1984 (snnexure A-1). Consequent to this

.

the applicant was promoted as Refrigerator Mechanic

< from the same date. Thereafter, three graded
Structure Scheme for prouwotion of the enployees
working in the MES was introduced w.e.f 15.10,1984.
It is alleged by tine applicant that 35% of Refrigerstor
mechenics were to e promoted as Highly Skilled
Grede.ll as jper seniority. aAccording to this schene,
eight persons -

' oy -3 o k! ) -
. vere promoted, first 6 of them were proiuoted wW.e.f.

30.04.1986 and rest of 2 were promoted W.e.f. 19.01.1987

L 4 L X4
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It is stated by the applicamt that out of these.

8 persons 4 persons were applicant®’s senior but

4 persons were his junior. The claim of the
applicant was ignored and these junlors were pronoted.
It is also stated by the applicant that 2 persons t.e.
Mahendra Singh and fﬂ;jmér Singh vere wrongily promoted
as they were not in the strength of respondént noe. 4
in the year 1986, because they had come on being
transfer from apnother fZone 1.e. Bhatinda Zone,
remaining 2 persons i.e. Ram Deo and Ram Nerayan
were promoted W.eo.f 19.01.1987 were élso applicant}
junior as they had joined service much after the
applicant. As per the departmental instructions

oe 5 & 6, who had come on
transfer from another Unit were not entitled to get
senior ity for being promoted but prouwotion was
accorded to t‘hem against the d epartmwental instructions,
Thereafter, the applicant had représerrted tO the
department on 30.09.1988 vide Annex@re -4 angd
29.,06.,1993 Annexure A-5. The grievance of the
applicant was not redressed by the departrent.

tence this OA,

6. The respondents have stated that the applicati
of “the applicant is hopelessly time barred, the
grievance of the applicant arose in the year 1986

when first batch of 6 persons was pronot'ed armd then

in 1987 when second batch of 2 persons was proxoted.
The applicant had filed the OA in the year 1995 and
thus the claim of the applicant ig licble to be

re jected as time barred. It is further stated

L LN 5 *®
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that the contentions of the applicant that 35%
persons from amongst the Skilled grade were to be
promoted to HS-II is wrorng, only 20% vere required
to be promoted and 15% were to be promoted only
after qualifying the trade test. The promotion
accorded by the respondents to the persons as stated
by tﬁe applicant was strictly as per the Governwent

ingtructions and the guidelines eon the subjects

claim of the applicant. It isa lso stated by the

i applicamt that righte; of the applicant if at all
> ' ok

.....

therefore, the belated claim of the applicant has to

be rejected,

7. In the Rejoinder, the applicant has
repealed . the facts and nothing hes been brought
on record which may further stremgthen the case of

the applicant.

8. It was argued by the learned counsel for the
applicant, that the applicant was wrongfully super-
cedeq’’ amd inspite of his representation, his
N grievaﬁce was not redressed by the departwent. The
cause of action in the matter is a2 continuing cause
of action, therefore, OA iswithin limitation. tHe
has cited APJ 1992 Vol. 21 ATC Page 126, in his support
On the other h&nd, it was argued by the learned counsel
for t he respondents that the case of the applicant is
hopelessly time barred. UGrievance of the applicant
in matter of promotion arose in-itlie year 1986 ami
second time inthe year 1987 but tne applicant kept
guite and did not raise any dispute at that point
Y
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oL time. Even 1f, he had made any representation
in the year 1988 as per his claim by Annexure a/4

" then alse filing the case in the year 1995, does not
help -him. In the matter of prometien, pay fixatien
is consequential and not the main relief, therefore,
the epplicant cannet successfully c¢laim that he has

a continuous cause ©Of action.

9. We have heard the rival arguments, In eur

opinion, the case of the applicant is hépelessly
_ J‘ time barred. 8ix persens as alleged by the applicant
/ were prometed in the year 1986 and eut of which 2
persens listed at 81. No. 5 & 6 of the promotien
order were alleged te .be applicant's junior. In
that case the applicant should _h-ave immediately
represented against such promoticn, but he did net
do se. 7Then again, when 2 persons said i:o be
applicant's junior were promoted in the year 1987
the applicant did not meke any representation

Challenging their premetien., The gilevance of the

applicarxfc for ignoring him from belng promoted arose

to him when 2 promotieon orders were passed promoting
the applicant's alleged juniors. The applicant had

not specifically challenged the action of the
respendents of premoting 2 of his juniers, all what

he represented through annexure A-4 was that vacanc'ies '
of Highly &killed Refrigerator Mechanics were
available, therefore, he should alsoe promoted.

The representation of the appllicant dated 29.06.1993
(Annexure A-5) was made against the promcticn of Prithv:
Raj, which may be a caudidate ©f 3rd batch of Highly |

okilled Refrigerator Mechanics to be promoted,

%5\»// cee Teua
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therefere, the applicant cannot derive any limitatien
fer filing the present Oa from annexure a-5 also,
because that representation related to a persocnm whe
is not a party in the case. This is settled law that
in respect of pramgtien, the grievance ©f & pacrticular
peréen arises enly when he is ignered for such premocticn.,
‘The applicant cannot challenge the premetien erder |
passed many years age in favoar of semebedy who is
applicaent's junior, on the greund ef drawiﬁg lesser
pay than such premotee. Ignering the éppllcant from
bei;ng‘ promoted in the year 1986 and thereafter in the
yéar 1987 as per the contentiens of the applicant
cannet be a centinucus cause of actien. Premotien of
a candidate 1s & ene time actien in that resnrd and

therefore, the same has to be challenged as and when

ignering the claim of the applicant, somebedy junier

. 7] )
representations which heiFiting as Aonnexure A-4 and

\

aAnnexure A-5 against premetien orders of respendents

'no. 6 te 9.are nou. representatient in the eye of Law.

This is also settled law that repeated representatiens
or delayed representations do not save the limitation
for the applicant. It seems that the applicant has

been sleeping over his rights and is guilty of latches,
10. we have considered the MaA fer cond@natign
of delay. In view of the above disCussion we ceone

. / "- '
to the cencluss ien that there are ne sufficlent reasans

se e 8 o0
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for condening the delay in the instant matter, the
/

Ma, thereferxe, deéerves to be dismissed and censequently

the OA also deserves to be dismissed as time barred.

11. Even censidering the case on merits, we are
of the epinien, that the applicant has not been able
to establish undisputedly that he was senior to the
private respondents and the respondent no. 5 & 6
were accorded wrong senierity in the Unit where the
applicant has been working. If these two persoas

had come on transfer teo the Unit, where the spplicant

was also working then their placement in the senierity

list sheuld have been timely challenged by the
applicant which he has falled te do. The applicant
had also not been able to show that his name comes
within the zone of 20% highly skilled mechanics for
being further promoted as H3-II, in tefms eof three
graded scheme. No such senlority list showing the
seniority position of the applicant was submitted by
the appiicant, therefore, the claim of the applicant
that he 1is senicr/to the private respoudents is
difficult to accept. There is no material avallable
on record to verify the cententions of the applicant,
It was for the applicant to have established that he
was holding a particular posi;ien above the private
respondents in the seniority list. The applicant
cannot Claim to be senior only on the basig of
annexure a-i, in which names of the candidates have
been shown who had passed the trade test for the post
of Refrigerator Mechanic Skilled Grade-II. In this
list, the date #f appointment has not been shown for

conparing as to who was appointed first in time, whethe:

00.9 LN
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the applicant or the privete regpondents. wWe are
also not able to acce§t the so called senierity 1i.£st
Annexure R-1 Telied upon by the respondents. This
seems to be only anextract copy of senlority list.
This dees not show the senigrity pesition of the
candidates on a particular date as it existed then.
It also does not shew other relevant detalls, which
wmay help us to conclude that who of the candidates
entered into which grade and when. But in any case, it
was for the applicant to have established his claim
of seniority above the private respondents which he
has falled to do in the instant case, Consequently

OaA deserves to be dismissed.

12 . Therefore, the OA a.d Ma are hereby dismissed.

Parties are left to bear their own oosts.

(Cw/wé,& 90-' 6!
( GOPAL SINGH ( Ae Ko MISRA )

adun . Member Judl. Member

Joshi



