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Date of order : £ .04.1997,

CENTRAL ADMINISTRAT IVE TR IBUNAL,JUDHPUR BENCH,
JDHP TR

R I5 INAL APPLICATION NO. 41471996

Naresh Kumar S/0 Shri Satyanarain
Abhiram S/¢ Shri Mathura Singh
Ram Pratap &/0 Shri Surja Ram
Rameshwar lal S/o Shri Jaisukhram
Jaswant Ram S/0 Shri Roopa Ram
Vijay Singh $/0 Shri Suraj Singh
Puran Singh 8/0 Shri Govind Singh
Nishan Singh S5/0 Shri Bakshish Singh
Babu Singh &8/0 Shri Bhan Singh -
Krishna Lal 35/0 shri Sri Ram
Nagina Ram &/0 Shri Sharwan
Iekhiram S$/¢ Shri Garib Das
Khadga Ram $S/0 Shri Chuni Lal
Bhgwan Singh S5/0 Shri Faguni Ram
Ram Prasad S/0-8Shri Shimbhu Ram

- Gaje 8ingh 8/0 shri Bhag Singh
Ram Bharose §/0 Shri Mangilal
Inder Kumer S/0 Shri Keshav Nath
~Jetha Ram 8/0 shri Nathu Ram
Magha Ram S5/0 Shri Kana Ram
-Prakagsh 8/0 Shri Bhdha Ram -
Rehmatullah S/0 Shri Rayab Ali
Krishna Kumar §/0 Shri Jetha Ram
Sudama Singh &/0 Shri Hansaram
Mohan lal S/0 Shri Anant Ram
Devi Prasad §/0 Shri Chandermani
Bhopal Raj S/0 Shri Gulab Ram
Ghirish Chand S/0 Shri Rameshwar
Ramji Lal S/o Shri Mohan Ial
Ramavtar S/0 Shri Matedeen

sesApplicants
Ver sus
o : 1, Union of Irdia through the Secretar ~to
7’ the Government, Minlgtry of Defenceymw Delhi.

2, Commander Works Engineer(Project), bri Ganganagar.

3. Garrison Engineer, Sri Ganganagar.

«esR€3pOnients
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THE HON'BIE MR .A.KMISRA, JUD X IAL MEMBER
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@; in terms of FR 179 which is contained im Chapter VIII

/.* - .
” under the heading Audit Objections angd Recoveries

(1)

For the Applicants cos Mr, Vijay Mehta

For the Re spﬁndentis see Mr, ©OsP.Sahni,Brief holder
’ : . for Mr.KeS.Mhar

BY THE COWRT

(12

The applicants, who are working as Valvemen
and DES under the Garrison Exyineer, Sri Ganganagér.have
filed this O.A, with the prayer that respondents be
rest_rain-ed‘frqn rec0ve:;ing from the applicants Night
Duty Allowance paid to them earlier while they Wwere
ﬁ;r'orking as Valvemen and Driver EngineStatics ( for

shOrt .Dogoso' )o

2. The respondeaté havé £iled their reply in

which they have_ stated that Night Duty Allwan&é was
sanctiored by the Government in respect lcf diffm‘em;
categoriés of employees from differ.ent dates. Night Duty
Allovance was sanctioned to the Valvemen wWee.fe 15.4,1994
and t0 D.E.S. W.e.f, 14.7,1995 x_;espec'tively. It is
alleged by the respendénts that the applicants were
erroneously paid Night Duty Allovance Vee.f, 1.1.1986
and, therefore, the amount paid to the applicants as
Night Duty Allowance, for which they were not entitled,
is required to be recovered. The respondents have

urther stated tat recovery ©of over payment can be made

( for short ‘the Rules® ).

3. I have heard the learned counsel for both the

parties and have gone through the record.

4. The learned counsel for the applicant ‘has argued

"~ that the responden-tscan not recover the Night Duty

Allowance which was paid to the applicants for their :

having discharged Night Duty. It is further argued by

( " ‘..__M__,_,:\) . veel
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applicants are low paid employees and have spent their

3.

the learned counsel for the applicants that the

Night ‘Duty Allowance as apd when it was paid to them
and reéwery of swh allewaﬁeé now would put them to
financial hardship. 'He has also argued that the res-
pondents have given no not ice to the applicants in
respect of proposed recovery and, therefore,also, the
respondent cannot recover the so called over payment of

~ Night Duty Allowance from the applicants.’

5e On the otherhand, the learned counsel for the -
respondents has) argueé that as apd when mistake in
respgct of owverxr paymer_xt‘ or wrong paymént was discovered,
the saxﬁe was ordered to be recovered from the pay of the
applicants in terms of Eﬁle 179 of the R_ules; A -generai
Not ice was displaygd °n the Notice Board in respect oOf

, _ the proposed recovery. The applicahts have not rerpresen.

- téd as against that recovery for which a specific procedure
has been laid down in Rule 179 and an Appeal has also
 \; been provided in Rule 1.99.‘

6o I 'have considered the rival arguments. This
is an admitted pesition that fzo individual notice was
given to the applicants in respect of the proposed
recovery. Diéplay’ing the arder 0}1 Notice Board in
réspect of recovery ’@fﬁEvaer payment, in my oginion is

not sufficient notice to each énd every.individual.

Recovery of any amount fr9m the pay of @ the ap'plicant‘s
v;ithout giving an opportunity to fhe applicénts of
being heard, is not in terms-éf naturél justice.'rhe
rules éited by the learned 'coﬁrisél for the réspon;ients
are very clear on the point. Rule 179(a) specifical ly
lays down that “before recovery of an over payment

detected within this period is effected, the indivigual

Y,

against whom the claim is preferred will be fully
informed of its nature and of the method by -Which it
seed
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is proposed that reéOVéry shall be made eeco o".

Rule 179(b) says that %“In the case of overpayments

‘which have not been challenged Wit hin 12 months from

the date of payment, the Controller of Defence Accounts
will call upon the ind ividual qo;ng;g_xi;g » through the
competent financial authority to show cause why a
recovery should not be enforéed. On receipt of the

. IeP]Y: -
individual'sz the competent financial authority will

. decide whetheér the amount should be written off or

.whether recovery should be effected.”(emphasis supplied).

In respect of koth thése rocedures, rrovision for

appeal has been provided.” Thus, the aggrieved individual
can make his submission before the Appellate Authority
incase, he is dis-satisfied with the order of the

C Ompete nt authoritye.

Te In the instant case, the Department has not

aAdopted the procedure prescribed by the Rules. Thus,

the individual'has been deprived of an opportunity oOf

putting forth his submissions and claiming redressal

from the competent authority and has also been deprived of
the riéht to file an appeal, ’Therefore, in my opinicn
the recovery in terms of'Annex.A-l, camOt‘be effected

against the applicants.

'8. The learned coxinsel for the applicants has

also submitted t:riat.'payn\ent having once been made,cannot
be a-llcweé to be recovered. He has cited 1995(1)JT(SC)
Page 24 in support ©Of his érgument. But I‘am not in
agreement with this argument. The i{ules cited by ‘the
lear ned couhsel for the reépondents, specifically lays

down the procedure for recovery of over payment. Granting

%\4/)/ | : ’ ‘ | o eed
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Night Duty Allowance under erronecus impression, is
just like making' some over payment. The matter of
recovery or non-recovery of such Night Duty Allowance
can be decided by the competent authority after hearing

the applicants as per the Rules. Therefore, it would

noet be proper to waive the recovery ©Of the amount as

87 argued.

9 In view of the above discussion, the Original

2" Application deserves to be accepted and is hereby

accepted. The impugned order at Annex. A-l dated J_-st Aug.,
1995, gua the applicants, is accordingly quashed.

However, the respondents are free to take steps in

the matter afresh by following the» procedure as laid

down in the Rules on the subject.

10, Parties to bear their own costs.

g’ th )
( A.KMISRA )
Member (J)

MEHTA




