IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JODHPUR BENCH,{JODHPUR -

DATE OF ORDER : 2| . 7 .1999.
0.A.NO. 397/1995

Radha Kishan Jain S/o Shri Shital Prasad Jain aged about 57
years R/o 262 B Railway Colony, Rewari, Northern Railway, at
present employed on the post of Driver Mail Express, Loco

Shed, Rewari,Northern Railway.

..... Applicant.
VS.

1. Union of 1India through General Manager, Northern
Railway, Baroda House, New Delhi. ‘

2. Divisional Railway Manager, Northern Railway, Bikaner
Division, ‘Bikaner. "

3. Shri Praduman Singh, employed on the post of
‘Driver/Exp.in  Locoshed, Hanumangarh, Northern
Railway. ' N

..... Respondents.

CORAM :
HON'BLE MR. A.K.MISRA, MEMBER (JUDICIAL)

HON'BLE MR. GOPAL SINGH,MEMBER((ADMINISTRATIVE)

Mr.J.K.Kaushik,Advocate,appears for applicant;

Mr.V.D.Vyas,Advocate,Standing Counsel,present on‘bghalf of
the respondents. No. 1 and 2.

Nore is present on behalf of private respondent.

PER HON'BLE MR. A.K.MISRA :

The applicant has filed this O.A. with the prayer
that the respondents No. 1 and 2 be directed to consider the

promotion of the applicant to the post of Driver 'A' Grade

and Driver 'A' Special Grade (Mail/EXpreés) from the date



—
\

“his junior was pfomoiied and allow all consg&;uential benefits
including due fixation and‘arrears of difference at par with

his next junior Shri Praduman Singh (Respondent No.3).

2. Notice of the O.A. was givén-to the reSponaent_s who
ha;re filed their replir. It is all:eged‘by' the respondents
that Shri Praduman Singﬁ (Respondent - No.3) was promoted as
Driver (Mail) during. the period when the applicant waé under
remog:l, therefore, respondent 'No.' 3 cannot -'bef- Keatad
/;Znic}r to him. It is also dlleged by the respondénts that
no Jjunior is drawing more pay thén the' ap‘plicam\:i. Thé 0.A.

" is without force and deserves to be dismissed.

3. We have heard the learned counsels for the parties
and gone through the record..

\

. 4. " In order to appreé"iate the claim of the .'a';;;plicant,.

facts in brief are required‘to' be enumerated as follows :-

5. The applicant was,;_initially appointed as Apprentice

Firema1;1 A" on ~12.9.1962. ‘Thereafter, he seéureq. his

‘pr‘omotflon and was promoééd ito the post of Goéds Driver
w.e.f.31.7.1977.  In the year 1981, the applicant was

| - inflicted with a penalty of removal- fx;om servide w.e.f.
5.2.1981 on account of ‘havi-n.g participated iin country wide
- : strike of loco st"aff. The app_lic_:ant ‘chéllenged the removal
" order by filing a Writ.‘:Petitio;z before the H.on'ble High

. ' " Court whiéh was transferred-to x‘the‘ Central Administrative
"Tribunal and was régisfere‘d at' T.A.No. 233/1986. This

| petition was decided by the Tribunal on 4.9.1992. The.

reSpon(dents were directed- £o reiﬁstate the .éppli'éaqt larid

/)ZS\\“/ " consequently he was - reinstated and was taken on duty as

P
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w.e.f. 13.2.1987.

o

e

Goods Driver 'B' in the scale Rs. 1350-2200 at the minimum
stage. of Rs.1350/-, vide order \dated 29.1.93. After
subjeqting the applicant to medical test.and training

course, the applicant was ordered to be utilised on the post

of Drivér(Passengef)in the 'scale 425-640/1600-2600 (RPS). -

The applicant was promoted as MailADriver in the grade of
Rs. 1640-2900 . (RPS) w.e.f. 130.9.1993 vide letter dated
26.8.1993. While the applicént Qés under' rémoval order
Shri Praduman Singh was promoted'as<Driver Al éréde (Scale

550-750/1600-2660) and was further promotedv as Driver

Mail/Express  ('A' Special) in the grade Rs. 1640-2900

N -

6. It is alleged by tpe applicant that Sﬁri Praduman -

Singh was his Jjunior and, therefore, when Shri Praduman -

Singh was promoted to the post of Driver grade 'A' - and

Driver 'A' Special grade, the applicant should have also

been promoted accordingly on reinstatement and the pay of -

the applicant should have been fixed acéordiﬁgly,' T

7. It was argued by  the learned counsel for the

applicant that as per the judgment delivered by the Tribunal

' on 4.9.1992 the service benefits should have been awarded to

the applicant including pay fixation and promotion. On the

other hand, the learned.counsel for the respondents argued

l

~ that the applicant was ordered to be reinstated with no back

wages. The matter of wages was left to be decided as per

Section 33-C (ii) of the Industrial Disputes Act. Further,

it was ordered that past services would be counted for

pensionary and other benefits. In thisorder, no bengfit‘of
notional promotion was given to the applicént. Therefore,

the applicant cannot get notional promotion by comparing his

i
{
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case with that of Praduman Singh. He has also argued that

the seniority listlcirculated in the  year 1984 relates to

only Driver 'C' grade. On removal from service, the

applicant has lost his seniority and Shri Praduman Singh was
promoted to the next higher gfade. Therefore, the applicant

- cannot claim himself to be senior to Shri Praduman Singh on

his reinstatement. It was not ordered by the Tribunal that
on reinstateﬁent, tﬂe applicant shall be restored his
original seniority; therefore, the applicant is nof entitled
to pranotion as per his claim‘ ahd 1n ‘comparison of Shri
Praduman Singh.

8. . The Ilearned counsel for . the respondents further

argued that the O.A. is time barred and liable to be

dismissed. The M.A. relating to condonation of delay

deserves to be dismiésed. bn the other hand, the learned
counsel for the ‘applicanﬁ argued supporting applicant's
claim to be within limitation.

9. We have "considered the rival arguments on the point

of limitation and would like to dispose of this issue first.

10. By a sepérate_order, we have dismissed the M.A.No.
201/1995 praying for condonation of delay for the reasons
stated in the order. However, in brief, we may mention here

that applicant was reinstated in service vide respondents'

- order dated 29.1.1993 and has filed this ©0.A. for

. consideration of promotioﬁ vis-a~vis Shri Praduman Singh,

said to be his junior, in August, 1995. Shri Praduman Singh

was promoted as per the averment of the applicant in the OA

to the post of Driver grade 'A' on 1.6.1981 and on the post
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of Driver 'A' Special grade- on®.13,2.1987. After

. \ - .
reinstatement, the applicant was promoted on the post of

Mail Driver w.e.f. 30.9.1993.  For seeking his promotion .

N

- from a previous ‘date’ in comparison to Shri Praduman Singh,

A

the applicant did'npt make any re_prese‘_l'ltatior;'at all and the
two‘repre;entat‘ions referred to in 'the'"'O.A‘. as Ahﬁexs.‘ A/6
dated 27.9.1993 and A/7 dated .151.10.19934, are rélating to
fixation of pay and stepping up of pagz vis-a-vis his junior
respectively. If 'a_pplicant': wanted to be c'on.sidered.' .for the
next higher promotioﬁal post, ‘he éhould have made prdper
representation and thereaft-;er;;» should have so_ugEAt:the': relief -

before the Tribunal within the period of limitation. But the

appliant has fa_iléd‘ to do it. In subsequ'e;ljflt paragr%ph, " we
will be discussing the m;erits of the .éase_. xﬁ_hich{uw_ill reveal
that the applicant has otherwise ﬁo’iﬂe:i.tS':'i;l his case,
therefore, liberal attitude in con‘éoni‘ng 't'he‘ :aelay é‘annot,. be
adopted. In Iouit bpinion, the 0.A. is-hqpel)esslly'tifne barred

and deserves to be c_lismisséd. This.disposes of the arguments

of the ‘1earned advocates for the parti-e_s- relating to

“lifiitation.

11. - We have further conside?ed the rival arguments on

‘merits. In our opinion, by order dated 4.9.1992 disposing of

he

the applicant'_é'O.A. a}géinst- 1':h'e‘.remova.l order,/was given

f

the benefit of reinstatement andinclusion of past service
for pensionary benefits. By tha,i:..‘q‘rderr_:the.applicant has

not been given the benefit of 'épnsequenf promotion on his

reinstatement as per his juniors in the seniority list of

~

Driver grade 'C'. The. applicant "has not been able to

establish that by any cdgcualars:is

“calar: or order, the original
seni_ofity positiqn has been‘dir’eci’&éd to«be. restored to the
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applicant. If there is no such order, then period of removal
would not count for seniority for purposes of claiming

. promotion, as compared to other original juniors who had

* , - discharged active duty and rendered sincere service during

applicant's period of removal.

12, It was fﬁrther argued by the learned counsel for the
applicant that the post on which the applicght is claiming
promotion, as compared to Shri Praduman Singh, "is not a
select}on post and applicant deserves to be pfomoted as a
matter of course but we do not agree to this proposition
for the simple reason that from 1981'up to 1992, applicant
was not in- service. ﬁherefore, neither he Has gained aﬁy
seniprity nor has added anything to his experience for 12
continuous years. Therefore, he cannof be allowed to compete
. with others and compané41’his case with those persons who
rendered active service. 1In our view, the applicant is not

entitled to promotion to the post of Driver grade 'A' and

Driver 'A' Specialngrade, vis-a-vis Shri Praduman Singh, who
was his junior before the applicant was removed from -

service.

13. From the -foregoing discussions we come to ‘the
. T I
conclusion that: there'is no force.in the application filed by

the applicant, it is, therefore, dismissed with no orders as

A

to cost.
. Lofiks ] A 27194
(GOPAL SINGH) ' . "(A.K.MISRA)

Member (A) . ' . Member (J)

MEHTA
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