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IN THE CENTRAL ADMINIBTRAT IVE IR TRUNAL
J ODHPUR @ENCH; JODHPUR -

4 -

Date of Order s 1-2-7/995%

Cubra NOe 1071995

B.lLe Shakiya soe | Applicant
' versus
Uniocn of India and Ors., oo ‘ | Respondent.s
\( Mr. 4aK. Chhangani, Counsel for the applicant.

Mr. U.,8, Bhargave, Senior Central Govt. Standing Counsel
‘ for the respondents.

SRaM 5

Hon'ble Miss Usha Sen, sdninistrative pember.

e

8Y THE COURT 3

The applicant who i5 working a8 assistant Engineer
( a8, for short ) in the Central public works Départment
£ CP&%?J; for shoft ) has filed this Original applicaticn
< seeking the relief of quashing the transfer order dated
29.12,94 at the annexure 2/1 posting him to New Delhi

from pokaran.

2. ;'.‘he salient feastures of the case are that the

Dire:ctor General of works { DGW, for short ), Cpul, New Dalhi
had called for opticn:ﬁ £rom pﬁ;sl for \p@sting- ‘:inédrder Fehcing
works ( BFR works, in short ) in Rajasthan vide his 4 dated
15,1041993 (; annexure A/2 ):‘“ this oM, inter alia, siamd

ihat those selected for po;a:ting would be entitled to opt for

three cholce stations for pesting on cumpleticn of the: |

tenure period oOf two years in the project and efforts would

e made to accommodate them as far as possible in one of
the stations opted by them. The applicant gave his option

\\IV for posting to the BFR works. AS a consequence, he was
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posted vide an order issued im april, 1994 to pokarasn.
He jodmed dutiss at pokaran on 16.5.1994, However,
mach befors the completion of the period of 2 years
in the project he has been posted fc New Delhi vide
the impugned order. The gpplicant has ssrxe’d claimed
that he had a right to continue at pokaran for his
full tenure of 2 years in terms of the conditions

laid down in the letter dated 15.,10.1993 ( annexure A/2 ) ’

ibid and his IpOStiﬂg cut earlier is against these executive
instructions; that the posting order has bsen made for

scoie extranecus reasons rather tham im public interest
since the impugned order does mot disclose any public
intarest that it mzant 0o serve g that the order is

a colourable exercise of power and malice in law not
bs»:ingiin ﬁublic interest since the public interest has

not been disclosed and the order has been made in vidlation
of the conditions specified in the executive order dated

15,1093 inide.

L 3. The respondents have filed a reply. Their main
argunent is that the executive order of 15 .i'0.93' Supta

did not create any vested right in the applicant to continue
at pokeran £or his full tenure of 2 ysars. The respondents
retained the power to cut short this tenure if the circumsianc
so warranted. The activities of the applicant w-ere considered
to be unwarranted and to pose a risk to security in the sensi-
tive border area. Hence, it was considered desirable to

post him out even befores the completion of the tenurs pericde.

In support of their contention, they have filed annexures

/1 and R/2. anpexure R/1 is a letter dated 25.6.1994 from
the Commandent, 94 Battaliom, 85F, pokaran to the Executive

angineer, Border Fencing Divisicn ( BFD, for short ), Cpube
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G94 Battalion, BS, Pokaran, asking him to arrange for
the poéting aut o:é the applicant as his unwarranted
activities might lead to Security hazard keeping im
view the sensitivity of the 3Bozder arca. annexurs
R/2 is a letter dated 1B8.6.94 from the Execatlive
BEngineer, BFD, CPWD., pokaranfto the applicant mention ing
7 inter alia,thgt hehha& absented himself from duty
Nf‘ ' withoat eny leave applicstion for»the»period 7 45,94
to 15,6.94 and that the Commandant, 94 Br., BSPF, pokaran
had also made a report 5f his unwarranted activiﬁies
during this pefiod que to which he had been asked to
vacate the Officer(ghMess and that he should not

\ repeat such activiﬁieé and also spply for leave,

4, A rejoinder was filed by the gpplicant. In this,

he has atated that the qPimién of the Coummandant, 94 Bn.
89F that he could pose g secur;gy threst is not based

on any material on record and ﬁhaﬁiﬁé no aufhority to
recoﬁmand his posting to the Executive Engineer conc=rned.
The fact that ﬁhé transfaring authorities ha§§ relisd

cn the recommgndations of the said Commanéant shows that
they have allowed extranecus cone ideragtions to weigh in
their decisiong-making and the £ransfer has not been mada/
in any public intérést. He has also stated that he was
never%égiigd at any stage that he had been indulging

in undesirable activities. rurther, if he was a security

hazard then that matter should have beepn examined in

a departmental inquiry in accordance with the law. posting
him out amougts‘to a punishment without any inquery.
Moreover, if he was a security hazard@ why was he posted
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for the first time to the international border by the
Lxecutive Zngineer ( B8, for short ) vide his order
dated 30'11'94.§ Annexare /5 ) ¢ fhus his posting out
of pokaran on the alleged grouBd of his pos ing ha;etx

risk to security is neither’ based on any material

nor is the action in accordance with laws

5« The arguments of the counsel for the parties were
h@ard’besides perusal of thelr yritten affidavits. ©On
the last date of hearing the respondents had been asked
to produéa the file containing the correspondence I=ading
to the impugned transfer order. This £ile has been producsd
and I have gone through it, The file reveals that there
w-eke certain privaté activities of the gpplicant which
were adversely affecting the satisfactory performance
of hig duties, It waS on asccount of such of his activitiss
that he had been asked by the Commandant, 94 Bn. BSF,
to vacste the Cfficers’ Mess. Hence, the applicant
was well aware of themactiviti@s which were referred to
ag %unwarrapted by thé EBy Cpubh, pokaran in his lettier
datéd 1.6 .6 .94 aé Annexure R/A2. It was not as if the
applicant was unawere of the activities which wsere being
P cLLscvav-ué . ,

viewed with thds—spersvsl by his superiocrs. I do not
conSlder it necessaxy to right im detail about what
these activities were, while I would not like to pass
any opinicn on the morslity or otherwise of these activities
per se, the activiti&é pecome 8ignificant 1if they have
an ad?erse effect on the satisfactory performence of
the puklic duties and I alse ¢o not £ind myself on
firm ground to challenéa the opinion of the administrative
authorities that these activities could at any time

2 il offrding ts pergrvinee v ;L~H¢a: >
become a Security hazerdy The posting out of pokaran
has been done to pré-empt the occuﬁ%gce of any act ©f
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msecurlty ‘hather then to be wiser sfter the occui'&nce
of the event when it would be no use crying over spilt
milk. 4 trans fer order need not disclose the reasons
for the transfer. It need not be a speaking order,
However, the decision meking process as revealed through
the officilsl file shows that the transfer cut of pokaran
has not been made ocut of malicerf.;‘mr any extraneous

cons iderations but in public interest. The fact that
the applicant has beem posted on the international
border by the EE vide order dated 30.11.94 { annexure A/5
is also no guarsntee that his asctivities had ceased

to be regarded as a possible security hazard by the
higher ups or by the i himself. yhether or not

he continued to be a Security hazard was a matter for

" the final decision meking authority to decide. It is

& well settled law that who should be posted where

is a matter for the appropriate authority to decide

. and the courts should not interfere with the decigicn

unless such a decision is malafide or against statutory

-prcvisicns. To bring home this law the counsel for the

Y 2o
res;;ondents h-‘ Ac ited the follow.mg Jjudgments; -

1. AR 1993 SC 2444,

2. AR 1993 8C 2486. : |

3. AR 1993 8C 1236.

4, WIR 1994 Raj. 87.

5. WIR 1994 Raj. 887.

G WIR 1993 Raj. 405.

7. wWIR 19932 Raj. 450. ‘ \
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e On the other hand the counsel for the applicant

quoted the judgement of the aéagéa&éﬁnqutns Court in

)

K.B Shukla and Ors., Versua Union of ¢nd1a ( 1979 (4)8¢C
673 ) te point out that the transfer order is liable
to be struck down by the court if it has been made for
% extraneous purpcﬁe“ rather than in the * exigencies

SRR

of the service %, H@ hes also quoted the case of
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- Pushpakaran versus Chalrman, Coir BOa&d, Kerala
g 1979 (1; SIR 309 ) to prove the same point. Last ly
he referred to the judgment in the case of Mohlnder'singh
i1l Versus chief Blection Commissicner ( 1978 (1) sCe

405 ) in which it had keen obscrvad that, " when & staturor

functlonary makes an order based on certain grounds its .

Validity mast be judged by the reason® so mentioned

and can noﬁ be supplemented by fresh raa#ons in the

shape of affidavit or otherwise.,* gy referring to this

judgment he wanted to show that ghé reagons once stated

in an order cannot be later supplé€merted by way of fresh
e : ressons given in affidavits. The facts and circumstances

of this judgment are very different from the case being

dealt with here. A transfer order 15 am office order

and not a public order of the type referred to in the

judgment and such an order need not be a speaking order.

However, it would stand to reason that the reasons that. ™
j?{;;\led to the trdnsfur order as revealed from the officiasl
’ natlngs in the relevent file carmot ke gupplemented by
fresh ressons in an’aéﬁldavit. That would amount to
reconséruction of facts. From a perusal of the file

/ -
contéiming the correspondence in the matter in issue |
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T algo find that it wes not for any ® extraneous purpose ®
that the transfer was ordered. It was not the opinion

of the Commandent 94 Bn,. BSF, Pokaran that prevailed

with the authorities that ardé;ed the transfer. apart
form the said Commandant, the Lxecutive Engineer, the
Superintenddng Engineer snd the chisf Engineer concermed
were all in the kn»ew of the activities of the applicantl
and had gpplied their minds as to whether it would be
desirable to continue him at his present place of postinge.
They f£finally deeided it would not, It would not ke
épperriate to substitute my QpiniOn‘fﬂr that of the
appropriate adiministrative authorities in such a case

as I do not find any material on record in support of

the contention of the applicant that the trans fer was

for extraneous reasope and not in public interest. Nor
can I ‘agree with the contention that the applicant héd
vauifed a right to remain at pokaran for a periocd of -

2 years under all circumstanoes in view of the Q.M.

dated 15.10,1923 ( Annexure A=2 ) . The hon‘blu Supreme
gcourt in the'case of Union Of l"ndia & Others versus

::L. Abbas A JT 1923 (3) 678 ) has made an cbservatlon to
the effect that the gulddines leuLd by the administrative
authorities on transfer policy 4o not ® confer upon the
“Government emplo yee a legally enforceéble right %,
‘The-D.M; of 15.10.93 Supra is not a statutory provision
thch could not under any eircumstances be modified by
the appropriate administrative authorities, In the )
'present case the appropriate authorities have not found
it fit to teke the security risk that the activities

of thé applicant could pose. Apart from the risk the lett
dated 24.,9,94 from the &uperiﬁ%ending'angineer, Jaisalmer
to the chief Engineer, Border Pencing zone, CPWD, New Dei}
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at page 22/¢ of the file produced by the’reséaondents
before the Court would show that his activities yers

/{,\J,\,\."'V\A.B
==y an adverse e ffect ezﬁa the performance of (Chis

duties,

-

Yoty e Lo phaded Uy
7 ; The epplicant had MEde ) representation dated
15,10.94 ( annexure a~4 ) to the Chisf Sngineer concerned

N

apprehending his trensfer out of pokaran making a

reguest therein noﬁ to post him ocut till the completion
of his tenare of 2 years. He did not receive any reply
to the same. He has tharefore, been under the impression
that the proposal to transfer him mus&have keen dropped.
However, the file produced by the respondents shows
that the proposal was still on the anvil and the

decision on the sam® was taken only in December, 1994 by

the DG (W) »
8. It would be relevant here to reproduce the
following extract from the judgment of the Hon'ble S
in the case OFf U.0.I« & others versus 3.L. Abbas ibid s~

» ghe administrative Tribunal 18 not an Appellate

;;uthar"ity' sitting in judgment over the orders of

transfer. It cannot substitute its own judgment

far that of the authotity competent to transfer.

In thv‘ case the Tribunal has clsarly axceeded

its jurisdictilon in interfering with the order

transfer. The order of the Tribunal reads as 1

it were sitting in appeal over the order of tra

made by the Senior administrstive Officer { Com
A

tent authority ) .«
-
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9. And again, the Hon'ble Supreme Csourt has observed
in the same judgment, * who should be transferred
where is a matter for the appropriate authority to

\

decide, Unless the order of transfer is vitiated by
ch
malafides is made in violation Of eny Statutory provision

the Court cannot interfsre with it

10. Iﬁ view of the position ¢f law as stated above
and'considering the facts and circumstaences of the
cas® as brought out akore I am unable to grant the
relief sought by the applicant and interfere with
the transfer order. The OA Stands dismissed with

no order asS tO CcOStS. Hcééver, the applicant may
make & representatlon to the concerned authorities
if he 80 gdesires against his transfer. The same may
be cons idered by the authority and a gecision taken
as éeened fit within a month Oof its recsipl under
intimation tw thﬁ applicagte The decision of the

administrative authorsties in the matier shall

however not be adjuddcated again by this bench.

A /L\

USHA SEN
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