
\ 

IN 'i'HE Cl£'N'IRAL J.DM.n~ JS'lRAT lVE. 'lRIBUNAL 

JODHPUR ~NCHt JODHPUR 

Dete o£ .Order ; 

B.L .. S;hakiyit ••• Applicant 

versus 

union of India a~d ors. ••• Respondents 

Mr. A..K. Chhangani,.. counsel for the applicant. 

Hr • U.S: .• :.Shargave, ~en;.i,cz- Centrel GWt,. S"tanding COURSel 
for the respondents. 

JJY TrlE. COVRT •· - .. 

The ij1pplic.:·mt who .iS working itS ASS.ist.unt Engineer 

( i\1::!, for short ) in the central I?ublic- ~·;orks Department 

for short ) has filed this Original Application 

seeking the relief Of quashing the transfer order dated 

29.12.94 at the Annexure All posting him to New De1hi 

from p okar«n. 

2. :I:he Sil.lient featu.res of the case are that the 

Director General of v;orks ( DGW, for short ) , C.Pl'JO., New Delhi 

had ·called for options from .P~.s for .posting in Border I:'enc.ing 
' .. ~--

works ( am ~·ork.s I in short ) in Raj as than vide his Ct-1 dated 
' 

15 .. 10.1993 { Annexure A/2 ) .' ThiS CM, inter ali~h stated 

that. those selected for poSting would. be entitl~d to opt for 

three choice stations for posting on completion of the-~--~_. 

tenure period of t'~,o :tears in the project and efforts \'lOUld 

.·be made to accorrmodate them as fur e1s possible in .one of 

the stations opted by them. The applic~nt gave his option 

for posting to. th~ B~"'R works.. .'f•S a. consequene!:' i he W&5 
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pOSted Vide em Order issued i"" ;r.. pril 1 199_. to· n 'k "" 
... ""' "!II:" s:- o a ... an. 

He J. o.i.ned duties ""'""'- po'~:.> ... ;;:.n r:-.n 1,;::. 5 1994 "" n.-....... w ..., • • .. • However, 

much J::;efore the completion of the period of 2 years 

in the project he has baen posted -to Ne\-1 Delhi vide 

the impugned order. The applicant hu.s lii5tH~ claimed 

that he had -. right to continue il.t 1::.., oker•n for his 
··-·· 

full tenure of 2 years in terms of the cond.itions 

laid down in the letter dated. 15.10.1993 ( Annexure A/2 ) 

ibid and his posting out earlier is against these exe'cutive 

instructions; that the posting order has been made for 

sorre extraneous reasons rather than in public inter~st 

s i~ce the irrpugned order does not disclo-se any public 

interest:. that iJc meant to serve 'I that .. the order is 

a colouro.ble exercise o:f power ii.Od malice in l.aw not 

~-:i.nglf.n public interest since the public interest has 

not been dis closed and the order has been made in v tolation 

of the conditions specified .in the executive order d-.ted 

The respondents have filed a. reply. Their main 

argunent is that the executive order of 15.10.93 supra 

did not create any VelSted right in the applicant to continue 

at pokar.-n for his full tenure of 2 years. The respondents 

retained the power to cut short this tenure if the circumstanc 

so warranted. The activities of the applicant vt.,.:,ere constlered 

to be unwarranted and to pose a risk to security in the sens i-

t iv e border ii:Cea. Hence, it was c<.:ms idered des ir able t•;> 

post him out ev<~n befor·~ the completion of the tenure period. 

rn suppcrt of their contention, they have filed ,Annexures 

R/1 and R/2. Annexure R/1 is a lett.er dated 25.6 .1994 fran 

the commandant~ ~-.-,94 iattalion, sS..F, ~ okaran to the £xeoitive 
~, _ _.r 

d "!:'"" ""'C~ ,...,g ·o .; ... {s l.' on i opn" for Short ) I cPWD# :&ngineer" :sor er ;&: ..... ... "' ... ,.. ..... \; u L<". 
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\~1i9<& Battalion, BS·l:', pokaran1 asJ~.ing him to •rr.nge for 

the posting ·DUt of the applicant as his unwarranted' 

activities might lead to security hazard keeping in 

view the sens itiv i't:.y of the BO,s:der •re•. Annexur~ 

R/2 is a letter do.ted 18.6_.94 from the E:xe-eut.ive 

Engineer, BFD# CPlVD, Pok«ra.n/to the applic•nt roontioniJW 

inter alia that he had abSented himself from duty 
( ' 

witho~t any leave application for the-period 7.6.94 

to 15.6.94 ilnd that the Contoandar:lt, 94 an., BS;F • pOkii.riln 

had also made a report of his unwarranted ectivities 
' -

during this pelti:o.d due to which he had been il.Sked to 

v;acate the OfficerCS_!> Mess and that he should not 
~o,·· 

repeat such activities and also apply for leave. 

4. A rej o:Lnder was filed by the applicant. In this, 

he has a.tated that the op·inion o£ the C·::.mmand&.nt, 9oi :an • 

.BS:'F tha.t. he could poae a security three&t is not based 
)> _ _,t--t_. 

on sny material on re:(:or'd and that l-is no •uthority to 

recorrmand his pcsting to the Execu·tive Engineer concerned. 

The fact that the transfering authorities have relied 

on the reconmendations of the said commandant shows tnat 

they have allowed extr.neous consider&tioas to weigh in 

the~ decisionf-making and the transfer has not been milde 

in any public interest. He has also s..t-.ted _that he w•s 

never)<> ~!t)il'~d at any stage' that he had bee-n indulging 

in undesirable activities. Further, if he was a security 

hazard then that matter should have be7n examined in 

a departm:lntal inqu.{ry in accordan~ with the law. POSting 

him out amou.~s to a punishment without any inqut..ry • 

Moreover# if he was a secru.rity h•z.ard \ih'J was he posted 
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for the first time to the international border by the 

~xecutive Engimeer ( £E, for 'short ) vide his order 

dated 30.11-.94 ( AnRexure A/5 ) 1 
;.. 
'l'hus 

of pokaran on the· alleged ground of his 

his posting out 
);> 

posing~ {c'-

ri.sk to security is nei~her.~ based on any material 

nor is the action in accordance v.Jith lav.r. 

The argun~nts of the counse 1 for the parti~s 1>1ere 

heard bssides perusa.l of thl!lir ~J.tten affidavits. '.On 

the last date of hearing the respondents had been asited 

to prOduce the file containing the correspondence leading 

t.o the impugned transfer order. ·rhis file h.s_s ~~en produced 

and I he:we gone through it. The file reveals that there 

\'1/,...ere certain private activities of the appl:i:ca.nt which 

were adversely affecting the satisfactory ferformance 

of his duties. It was on account of such of his activities 

that he had ,been- iilSked by the corrmandunt, 94 Bn. BS:F, 

to vaca.te the Off10!r.s.'. l"'iess. Bence, the af.ipl.icant 

as tt:.unvJarr;;mted" by the Eih CP·~-m, poka.rriln in his letter 

dated J.6 .6 .94 a.t Annexure R /2 • ·It was not as if the 

applicant was unawo_re of the activities which t-J,.;.ere reing 
\; l' . '• / c L:>c:t..-fviYJ..vv-d:: 

vie;.;ed J<vith t:B::i:&-~-P.Pro ... .-al by his superiors. I do not 

con5'ider it necessary to right in detail about ·H)1iilt 

these activities v~re. ~-Jhile r 1tJOUld not like to pass 

any opinion on the rnorelity !Or· otherwise of these a.cti'ti'ities 

per se;· the activities tecome significant if they have 

an adverse effect on the satisfactory performanc~ of 

the public duties c1Xld I also do not find myself on 

firm ground ·to challeng-e the opinion of the administrative 

authorities that these ii:Ctivities cc...uld at any ti.~ 
_);> ~.-U? t'1'1-P-dv\.-J tiM- jw~--~,'-<'- ~t ,L_.J-,·"'-6 .~ >' 

be com~ a seo .. 1r ity haz<i~.:i.'d I( 'rhe post~ng out of :P o~earan 

hc~.s been done to pre-empt the occurrence of any act of 
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insecurity ,'hetther th'ln to a, wiser after the occut~nce 

of the event when it would be no use crying over spilt 

milk. A transfer order meed not. disclose the res.sons 

for the tr'linsfer. It need not be a speaking order~ 

However, the,decision making process as revealed through 

the officia.l file shows that the trans fer out of p okare.n 
OY" 

has net been made out of malice A. for any extraneous 

considerations but iR pubiic interest9 The fact that 

the applicant has beem posted on the international 

border by the EE; vide order dated 30.11.94 .t Annexure A/5 . / 

is also·no guarantee that his activities had eeased 

to be reg•rded as & possible aecurity hazard by the 

higher ups or by the ~E himself. ~-ijhether or not 

he continued to be a security huzard was a matter for 

the fj.nal decision making authority to decide. rt is 

a v1ell settled law that who should be post.ea where 

is a matter for the appropriate authority i;o decide 

and the courts should not interfere with the decision 

unless such a deciSion is malafiC:le or aga-inst statutory 

provisions. TO bring home thiS law the counsel for the 
~ "j ~tJ~yv 

respondents _..[Cited the following judgments$-

1· ~i\JR 1993 s.:c 2444. 

2. A1R 1993 s~c 2486. 

3. AJR 1993 sc 123'6. 

4. WUt 1994 R&j • 87. 

5. V'~lR 1994 Raj • 887. 

6. WI.R. 1993 ;Ra.j. 405. 

1. v1m 1993 Raj. 450. 

·-· . 
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6.,. On the other hand the counsel for th~ applicant 
• \-C ,,_;' b-t-. 

quoted the JUdgerr~nt of the O&Qer of S.uprerne court in 

K.S' Shukla. and Drs$ versus union of India. ( 1979 (4)S.CC 

673 ) to point oot tha.t the tr<.msfer order is liable 

to be struck down by the court if it hiiS 'been made for 
I . 

•>~ extrc-m.e: ous purpose" ritther thCJ.il in the 1• exigencies 
.. ~:r:.~::.;, . 

of the service •• • a:e has a~so quoted the case of 

.~: • pushpakariln versus Chairma.n4' coir aoard, Ker•l•.a 

~- l97:il ~11 SIR 309 ) to prove the same po.int. Lastly 

he referred to the judgment in 'theJ case of Hohinder S,ingh 

G'ill Versus Chief :election commissioner ( 1978 (1) S;CC 

405 ) : __ in v1hich it had been obServe:d that, t~ when ~ s~aturor 

functionary makes an order based on oertatin grounds its .' 

validity rnust be judged by the reasons so mention~d 

and can not be suppl~mented Uf fresh reasons in the 

shape of affidavit or otherwise .tt :By referring to this 

judgment he vJanted to show t.hc;tt th& rea(ions once stated 

in an order cannot be later supplaiooRted by wc.y of fresh 

reasons given in affidavits. The fc.cts and circumstances 

o£ this judgrrent are very different from the case ~ing 

dealt with here. A tr.,_ns fer order iS an office order 

and not a public order of the type x·eferred to in the 

judgment and such an order need not be • speaking order. 

reconstr·uction of facts. From a perusal of the file 
I .,. 

cortt~inn-ing- ·the correspondenC!' in the m.:d.:.ter i..'l issue • 
-----
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I also fil'ld that i·t was not for any " extraneous purpose " 

tha.t the trans fer was ordered. It \11as not the Opinion 

of the CO."ffn'la.ndcmt 9-l an,. J:S,JI, p okar•n th<il.t prevailed 

with the· authorities th.t:tt ordered the transfer. Apart 

form the Scitid Commap.dant# the ~xecutiv.e E::ngineer t the 

$)uperintendJ.ng--£ngineer and th-e Chief Engineer con<:.l!!rsed 
.•-

v-1ere all in the know of the activities of the applicant 

and had applied th~ir minds as to \'Jhether it would l::::e 

desirable to continue him at his present place of posting. 

They finally decided it would not. It would not be 

apprOpriate to substitute my opinion for that of the 

appropriate administrative &uthorities in such a c-.se 

as I do not find •ny material on record in support of 

the contention of the applicant that the transfer was 

for extraneous reasons and not in public int~rest. Nor 

can I agree with. the contention that the applicant had 

a.cquired a right to remain <.it ¥ okaran for « periOd of · 

2 years under all circums-tances in view of the O.M. 

dated l5 .10.1993 { Annexure A-2 ) • The Hon'ble S.upreme 
···. . .iiJ. 

court in the' case of union Of India & others versus 

S: .. L. Abbas _, JT l~93 \3) 678 ) has made an observation to 

~~~~ """ ·.-(/ ~,-;\c: .. · ·:._'- · ~--,\\. the effect tha.t t.he guidaines ~-iSsued by the administrative 

/' il~f ···~s \ Ji.'\ authorities on transfer policy do net" comfer upon the 

~{I -··' '· ,J\ 'Government emplo yee a legally enforoeiil>le right • • 

\,~''~\. c.o<"':::~: ·• The D..M. of 15.10.93 supra is not a statutory proV is too 

~-'·<.7-'J-:: l\'' >' which could not under any circumstances be modified by 
.. ':.:.:...-----...--:::;; 

the apprOpriate administrative authorities. In th~J 

·present case the apprOpriate authorities have ·-not found 

it fit to take the security risk that the activities 

of the applicant could pose. Apart from the r iSl{ the lett 

dated 24.9.94 from the s..upe.ri.n"tending ~ngineer, JaisaJ.mer 

to the Chief E:ngineer # Border· .;pencing zone, C?~'iD, New Dell' 

••• 8 
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at page 22/c of the file produced by the respondents 

before the Court would show that his activit~s were 

~~~~ an adverse effect ~~:the performan~ of Qtlis 

duties • 

'i 
7 ~'h-<-A'(4""'"'~J:,LJ '·X(,? ,-vW<.J U;::.Py 

7 • L. l'he applicant had rifcr~ re.&'resentat ion dated 

15.10.9-4 ( Annexure A-4 ) to the Chief Bngineer concerned 
ccC 

apprehending his tr~msfer out of pokaran making a 

request there in not to post him out till t:h~ completion 

of his tenure of 2 years. He did not receive any reply 

to the sane. He· has therefore, been under ·the .impression I 

thcat the pro-posa.l to transfer him mu~t:.have reen dropped. 

HovJever, the. file produced by the respondents shows 

that the proposal was still on the anvil and the 

de cis ion on the same was taken ::~nly in December, 1994 by 

the DG (w). 

8. rt would be relevant here to reproduce the 

follOt<~ing extract from the judgment of the Hon*ble S.;C 

in the case of u .o. t. & others versus a ... L,. Abbas ib.id ; .. 

1
' The .~.r~dministrative Tribunal is not a.n Appellii.te I 

-
Author"ity sitting in judgment over the orders of I 

trans fer. It cannot substitute its own j udgrnent I 

for that of the authority competent tc.1 transfer. I 

-
In this case the.Tribunal has clearly exceeded 

its jurisdiction in interfering with the order 

transfer.. The order of the Tribwud reads as i I 

it were sitting i.n appeal over the order of trw I 

made bt.J the Senior Administrative '.Officer ( con 1 

Jl 

tent P~uthor ity ) • 
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9. And again, the Hon•ble s,,upreme C11\t\.rt h.o.s observed 

in the same judgment, ~~ 'tJho should be transferred 

where is a matter for the appropriate authority to 

decide. unless the order· of transfer is vitiated by 
ell. 

malc.fides,.. is made. in violation of any sttitutory provision 

the court c.annot interfere with it." 

10. rn view of the posit ion of lc;1w .as ste.ted abe~11e 

and considering the facts Qnd circumstances of the 

case as brought out ~ I am unable to gri!nt the 

relief sought by the applicant w.nd interfere wl.th 

the trans fer order.. The :OA stsnds dismissed with 

no order as to ·costs • However. the app~icant ma.y 

make a representa·t.ion to the concerned authorities 

if he so desires agii.inst his transfer. The sa.me may 
' 

,a, cons ide red by the authority and a de cis ion taken 

as deemed fit within a month of it.s receipt under 

intirnatiop t.;.! 1;~ i.ppl~~~;r~;. !;L'he dec~+on of tbe 

au.tb~ .;.ties ill the matter shall 

--- ---- -----


