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- JODHPUR BENHCH, JODHPUR

Date of Orger 2-2-199%

. | ,

Sua Lal 4 cae aApplicant.
versus !

Union of India & OCSe .. Respondents ,

Mr. R.,C. Gaur, Counsel for the applicant.

Mr, A.K. Chhangani, ¢ounsel for the Iespondgents
No. 1 to 4,

None présen’c for the respondent No. 5.

CRAM 3

HON'BLE MS. USHA SEN, ADMINIRATIVE MEMEER .
BY THE COURT s

This OA has been filed against the order dated
28412 .1994 { annexure A/l ) of the respondent Ho. 2
by which the dpgllCuﬁt h«s been trans ferred out frzam
Udaipur to Nasirabad seeking the redressal of guashing _

the same.

2. The applicant was working as Valveb-man under the

. Garrisen & nglneeﬂ-r {#army }. Udnlpur L GL for short ).

The facts of his case are herewlith narrated. TThers was

‘—l

sakage in the main valve of the brigade water tank
which he was required te opsm at 5.00 AWM. The leskage
used to result in a feuﬂtém of water about 10 fect
high making the applicant shiver at 5.00 A.M. The

applicant reguested his sup&@go?: to get the valve
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‘transferloréers isgued ;5 the applicant. had méée
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repaired and When he did net de se despite hig complaining
fer 7 te 8 days, he teld the Superviser te either get the
valve repaired er he weuld cemplain te the GE ( respendent
Ne. 5 }Jo %n this the Suparvisor Was very angry and threate
ned him with dire censequences. The agplicant #ald him
that he would repert the matter te the higher autherities.
Befere the aéplicant ceuld repeort to» the higher autheri-
ties the superviser lsdged a complaint against him te the
GE. The GE heljeved the supervisor and became totally
biased against the apﬁlicant, This incident is‘stated
t® have taken place on 9.,3.94. The GE:initiateé'éiscipli-
nary dctiahAunder the CC8 {CCA) Rules against the applicant
on the basis of this inciient;: The aprlicant has alleged
bias ang malafiag an thehpért ef the GE fer the reasens
that the disciplinary enquiry was conducted on a false
complaint and there were several irregularitiesiin the

enquiry ; the enquiry was campleted near abeut August,

’

1994, but he kept sitting eover it and ordered the punish-

ment eof with-holding of twe increments fer twe years en
14.12.1994 after he had received orders fer his ewn posting
eut of Udaipur r he did net give the medical advance

te the applicant in time when his wife was operated upen

in June, 1294, the applicant cemplained te the higher
sutherities about the matter which further prejﬁaiced

him ; when the Chief Engineer { €&, fer shert ) and

| command Werks Engineer { CWE, fer short ) came te

inspect the Unit en 25.12.1994 the GE prejudiced beth ef

them against the applicant and managed te get his
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several representationg against the GB which had prejudiced
him against the applicant; there was an acute shertage .
of Valve-men under the GE, Udaipur, as against a requirement
of 8 Valve¥m¢n enly five were pested and se there was
ne need fer him te be posted out ;ltne~tranéfer policy
letter dated 10.4.84 and the Gevernment 9.M. dated 29.,11.72
{ annexure A/4. ) state that the Class IV empioyees sh-ufﬁ
nermally n&t be trangferred frem 4ne statisn te anotnerd
except in very special circumstances like adjustment
| of surplises and deficiencies, premetiens, exigencies
of service er administrative regquirement and the fact
that the GE acted contrary te thisIPoliéy in getting'
him pcstéd out shews his malafide ; he had made it
a prestige issue te get him posteﬁ dut as ne exiéencies;
; : of service 9r_public‘intérest'was invelved ; ence dis&i-
plinary actien had been taken against him there was
ne need te have an attitude of vengence against him

and inflict an indirect gunishment by péstiné him eut

Ty

in mid=-sessien as he cannat shift his schesl geing

ERTE Y

children in mid-sessien there wag ne necd te get

him pested eut éarticularly when the GE himself was

relinguishing charge in.December. 1994, On the greunds

aslmenti-néa hereinabeve the applicant has asserted that

the transfer order has been issued fer extraneeus censi=
' éeratiené and net in public interest and is tainted

with malefides en the part ef respendent No. 5.

3, - The respendent Ne, 5 has filed a reply in
which he has categorically denie@ that he was biased

or @rejuﬁiced agaiﬁst thg applicant. He has stated
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that ke had no conflict with the‘applicant # that the pgsting
order h@%é been issued by respondent NO. 2 and be had no
role to play in the passing of these orders ; that the
allegation that he became bissed against the applicant on

being briefed by the Rupervisor is wholly baseless.

4. The kespondents No. 1 to 4 in their reply have
alse denied that there was any malafide in the issue of
the posting ofders. They have stated that the matter
regarding the disciplinary enquiry menticned by the
applicant is a totally didferent issue and can-not be
linked up with the transfer orders. If there were any

irregularities in that enquiry that cuh De asppealed agsinst

‘in sccordance with law. The applicant ean-not allege

malafide in the transfsr order because he believes there

were irregularities in that enquiry. The complaint regarging
delay in payment of the medical advence Bill is baseless

a8 the payment was made in tiwe. It has also been denied
that the Respondent No. 2 aﬁd 3 were briefed or influenced

by the G& in the issues of the transfer orders. It has

been asserted that the transfer order has been made purely

in the exigencies of service and on administrative require.
ments, The posting order has bsen made by'thg Chief Zngineer
viz. respondent No. 2 against whom no melafide has been
alleged by the applicant, The posting order is in accordancs
with the gﬁi@elines issued by the Governmznt since it has
b=en made in the interest of the atatﬁ.iﬁﬁg;lposting orders
have not been issued by way ©of punishmené.but in the interest

of the State, i.e. exigencies of servics,
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5 On the lest date of hearing the raspondenté
were directed to produce a copy of the letter dated
10.12.1994 referred to in the impugned transfer order
at annexure A/1: The same was produced by ﬁh; resgon=
3 gents and I have gone through it. This letter is

| eddressed to the c&, Southern Command, gune,i.e.
respondent No, 2 £rom the office of the C8, Jaipur
Zone. In this letter a recommendation has bsen made
to transfer the agpplicant besides some others, out af'
the Zone as they have been * misbehaving with bés lhel.
saperiogs, making Eelse/baseless complaints against
officers and department, cresting nuisance in the
statiom and resorting to means which are adversedy
éffecting the functicning of the MES at Udaipur ®.,
This letter would show that the gpplicant amongst
others have been creating problems for the administra-
tion by their false compbéints against the ME&_admini—
stgation-complaints which could prove n@éhing worth-
while and their posting out woald strengthen the smooth

s
functioning of the G& division at Udaipur as slated W,

Ge pes ides the pleadings the oral arguments of

the learned counsel ¥or the parties were also heard.

7. At this stage, I would like to make a mention of

‘:’{/ 3 L]
the rull Bench judgment in the cas€LShri Kamlesh Trivedi

versus Indian Council of kgrigultural rResearch and

snother ( Pull Bench Judgnent CAT-1986-89, pagelinR. 80 ),
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It was held in this jadgment, ® that in our opinien

if at the conclusion of the disciplinary proceedings, '

‘one of the enumerated penalties is impsaséd and having

regsrd to the totality of circumstances, imcluding the
penalty ﬂnbosed.‘ the competent authority also deens
it advisable. to transfer the employee, it haz undmbte.d
power to do so, Such an order of tr;ansfe;r would not

e vitiated. K.K. Jindal's gase did not lay down

_that such & transfer was liable to be struck down.

Nor could it dnferred f:rm anything said therein tha
it would amount to double jecpardy. A bonafide dac:_r‘.s icn
taken in exercise of administrative discretion after
the disciplinary proceedings have ended in the imposiition
of some penalty can-mnot be quashed@:ither as contravening

any principles of natural justice/as amounting'to

double jeopardy.' In the light of this judgment the

q@nténtian of the applicant that haviag been punished

at the conclusion of the disciplinary enguiry he has
been indirsctly pumished agq‘.ﬁm' by way of transfer cannot
hold. In this very judgme:mt it has alse been }mld,l

‘f it would thus be. seen that any transfer made in
violation of transfer policy by itself would not be

a ground for guashing the crder of transfer lfor, as
@bservéd By the Saupremé- Court in varadha Rao's case,
j.nstructioms' embodying the transfer policy are more

in the natu;:e, of guid\élmes to the @fficeré who are
vested with the power to order trans fgrs in the
exi\gencies' of administration tl}an vesting any immunity

from transfer in the Government Servants or a right

s
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in the public servent. 1In fact, transfer policy

senunciated by the Government or other authorities

often allows a large amount of discretion in the

@éfiwr in whom the suthority to transfer is vested.

However, &s any transfer has to be made im publie

interest and in the exigencies of administration,

if a cunpleint 18 made, that it is not orderzd bona

fide or is actuated by fiala fides or is mage arbitra-

rily or im colourable exercise of power, such a complaint

is open to scruting’, In view of this the claim of

the applicant that the very fact that his transfer was

in contravention of the éalicy guldelines of the

government in the matter and, therefore, it was

malafide would not carxy forom., Moreover, the transfer
contraventilon of ik

was not even inftransfer policy in So far as it purports

‘@;h—f_vé}jmf@\imade in the exigencies of service which

is permissible as per the policy guidelines,

8. The reasons for the transfer have been guite
clearly spelt out in the letter dated 10.12..34 supra.

1 would not agree with the stend of the applicant

that bacause there was already & shortage of valve-men
in the division of the &, Udailpur, his posting out
indicated that it was for extraneocus considerations

and not for public interest that the trensfer was made.
pilling up of vacancies is not the only consideration

to decide as to who should be posted whére., as revealed
from the letter of 10.12.1994 ibid it was in the interest
of the smooth funct‘icming of the division of the )
@&, Udaipur, that the transfer was recommended, Even
't:hough’&isciplinary action had been taken against

the applicant on charges of mistehaviour or false

Vb
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'comglaints against officials as mentioned-by the
counsel for the applic&nt during the oral argﬁ&ants
the administrative authorities were within their
power to transfer him out consi&ariﬁé the totality
.- * ef circumstances aS has been held in the Full Bench
| Judgment ibid., varieus @ther grounds on the badis
of which the applicant has tried to prove malafide
like delay in passing the medical advance Hill
which has been denied by the respondents, bias on
account of representations made against the respondent
No. 5 and briefing by ti_ae Supervisor which 2180 have
been denied by the opposite party cannot in ﬁy
opinion be ¢onsidered as valld evidence in the form
they stand as they are mere statements which are.aw4¢%ﬁuib
denied by fhe respondents in their statements. The
'irregularities, if .any, made in the disciplinary
enguiry mentioned by the spplicant whida are not the
X J | matter in dispute in this Oa cannot alsc be considered
as valid gsound to prove malafide in the transfer

order .

9,  puring the courss of hearing the learned
counsel for the applicant referred to the judgment
in the case of firem parveen versus Union of Indie

( SLT, 1574‘(2) ) to point out\that‘a mere Statement
of the respondents that the transfer has been made

in the exigencies of service is enough to ghow that

the action was bewa f£ide can not be accepted. The
pelhi High court rejected in ﬁﬁis judgment the argument

that it is net incumbent on the Govemment to place
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full materials b@fére the Court when a challenge is

made to a transfer as being malafide. He also referred

to the case affbhikhé Daya versus ﬁiv.'c@mml.i&updt.
& Ythers ( Sid¥, 1986 (4) (Cari ) wherein the bench had
held, “ that in this transfer, the hands of the authori-
ties are not entirely clean and we would invite atteﬁtion
of the sendier officers of the respondent's organiéatian,
to examine whether in such a case, arbitrary use of
power is not clearly being made and to take sSteps against’
the officers who might‘ha;va been guilty of them, after
a full inquiry. we £ind that the exercise of the pover
of transfer in this case, if not vitisted by malafide,
is not free from being arbitraryt Lastly he gquoted
the case of K.C. Ganguly versus ugnion of India { 8LJ,
1983, (1) ) decided by the Celcutta High Court in
which ﬂae trams‘fez‘: of the petitioner made on the basis

v e D.O. Lelhen ‘
of adverse remarkgaffeéting his integrdty and nature
of work witheut giving him an opportuanity of shoﬁiﬁg
cause wés struck down as being ¥wiolative of the

principles of natural justice.

10.{ AS would be seen from the facts and circumstances
of the csse narrated above these judgments relate to
czses which were guite distinguishable . from the present
one. The respondents have produced the necessary
material as desired by the Court to find?g;e circumstan ces
leading to the trensfer. as discussed above no mala-

fide or arbitrarjness can be proved in the transfer
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srder. Ner is it a case like that of K.C. Ganguly

versus Unien ef India supra.

11. In view of my discussien ef the cgse us abeve
the allegétion that the _transfer order at A‘nnc,xure

A/1 sheuld be struck dewn as being malafide, arbitrary

and illegal cannet be upheld. The ®A stands dismissed
with ne erder as te cests. Needless te state that the
applicant may make a representatien, if he se desires,
te the cencerned autheorities bringing eut the difficulties
he weuld have té face as a censequence of the 'itransfer.
erder. The autherities may censider the representatien
-sympathetically if received and teke action as deemed

fit within one menth ef its receipt. Hewever, the éeci;si,on

~

of the autherities in the matter shall net be open te

adjudi

R,

catien agdain by thisg Bench.
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