
lN THa ,~N1R:AL ADM .IN JS;'ffiA'l' lVE' W: 1EtJ NAL 
JODHPUR B&NCH* JrOOHJ?UR 

Dcte 0£ Order ; 2 _2 _ 1 91::::,~ · 

~ua Lal 
I 

Applicant • ••• 
versus .I 

Union of Inciiii & \Qrs. ••• Respondents • 

t4.r. R.C .. Gaur., Goumsel .fc.>.r the mpplicant. 

Mr • A.l~. Chhangsni,. Counsel f0J: the rf!)SpOlll.den.tri 

No .. 1 to 4-. 

None present fcyr the respondent No. s. 

CffiAtvl ; -

This ~QA has been filed against the order dated 

2 8,.12 .1994 ( Annexure A/1 ) Gf the, respondent No. 2 
.... 1- ....... 

by which the iipplicant nas ~en tr~nsferred out fr~ 

Udaipur ~o Nasirabad seeking tha redressal of quashing 

the same. 

2. The applicant was Y.JOr'king iiS V•lve-man under the 

GarrisonE:ngineer (I!Ai:my ), Udaipur (()£,fer short). 

The f•cts of his case are herewith narrated. There was 

leakftge in the rn~i~ valve of the brigade water tank 

which he was required to open at 5.00 A.M. The le~kage 
I 

usea to resu,lt in <a. fountaita of water about 10 :feet 

high making the applic•nt sh~ver at 5.00 A.M. The 
r=-1.- ,r.,_ --

applicant requested hiS sup~~1b? to get the valve~ 
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repeirea eni when be 4ii4 n•t ae s• desj)ite his c~mwlaining 

fer 7 te 9 _4iays, .he t•li tbe Supervi.ser t~ either get :the 

valve rep•ire• er he weul• co~lain to the GE ( respendent 

N~. 5 ) • ~ this tbe Stlperviser was very ilr.lgry oci threat•· 

ne• hi1n with dire consequences. Tne applicant trelti bim 

th.at he w~ulj report the matter te ibe higner au1;:-h•rities • 

.!ef•re the a.fplicant ceul4 re:pert t~ the higher autheri• 

ties the supervis•r leagea a c~plaint against b~ te the 

Gi:. The GE aelt~ve(J the supervis(!)r anti bec.me totally 

This inci~ent is state• 

The GE: initiate~ ·dlisci~li-
nary actien under the CCS (CCA) Rules against the applicant 

$n the masis $£ this inci4ent~, The a~plicant has allegea 

mias «Rti malafiGie an the. part e£ the GE; fer the' reasons 

th-.t the disciplinary enquiry Wcs cen~ucte<i. en a false 

c~~~laint ana th~re were several irregularities in the 
'o 

enquiry ; the enquiry was completed near abeut August, 

·199•, but be ke@t sitting'ever it an~ ordered the punish­

men~ •f with-hol~ing $£ twe increments. fer twe years on 

14.12.1994. after he has receivea ereers fer his .wn ~0sting 

•ut ef Uciaipur r he j,ia not give the meeical .advance 

te the applicant in ttae when bis wife was aperated upon 

in Jurie, 1994, the applican~ cemplained ts the higher 

auth9rities about the matter Which further prejudiced 

him ; when ·tne Chief E:ngi,neer { e&, fer sbert ) anci 
' 

comman• W•rks Engineer { CWS, f•r shert) c.me·t• 

inspect the Unit on 25.12.1994 the a~ prejuaicea aQth ef 

them against the a~plicant· and managed t• get his 

·transfer •reers issuea; the applicant. had maae 
a 
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several representatiens against the G~ which had_prejudicei 

him ii.gainst the ilJI'~licant; there wa.s en acute sbertage -

ef Valve-men under the GE:,. Ulliaipur,. as against a requ.irement 

ef 8 Vclve-~n eftly five were pestei ani SQ there was 

ne nee& ~·r him te me peste« tHJ.t 1 . the triillsfer pe»licy 

letter eatea 10.4-.24- ani the ,G.vemment ·~.M. rlate4i 29.11. 72 
'<} 

( Annexure A,/4- } state that the Class IV emwleyees sbeuld 
., 

nermally n~t be transferrei fr•m ene stati~n te another_· 

except in very ~ecial circumstances like adjustment 

ef SUEttl .. s anci aefictencies, prem.ti~s, exigencies 

of service er aiministrative requirement ana the fact 

that the GE acte<i. contrary t• this policy in getting 

him pesteci ~ut sb8~s his mw.lafide ; be had made it 

a prestige issue te get him p•ste• eut as no exigencies 

of service &r _public interest· was. invelvei 1 ~nee iistd-

plinary acti~n baa been taken against him ·there was 

oe nee€1. t• have an. attitude of vengen~e against him 

«n£ inflict am inairect punishment »y p~sting him eut 
' 

in mi~-sessien as be cann~, sbift his soho$1 g@ing 

cnil~ren in mi•-sessien ; there was n~ neea te get 

him ~~stea eut ~articularly when the GE himself was 

relinguisb.ing chat;ge in.Oecember, 1994. tn the greunQs 

as mentieneci nereinabeve"tne aJ»plic;ant has assertedl that. 
I 

the tr«nsfer •rder bas seen lssuej fer extrane•us consi-

aerations an• net in public interest ana is taintea 
l 

with malafides e_n the part ef respenaent N·e. 5. 

3. - 'l'he respondent s· •• S bas £ilea a reply in 

Whicl'l he has categ0rically lieniefl. that be was biaseGi 

er prejudiced against the apjjlicant. He has state• 

•••• 
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that he had no conflict \-,lith the applicant ; that the p_~sting 

'~ order ~ been issued by respondent No. 2 and he had no 

role to play in the pa.ssing of these orders ; that the 

allegation that he became biased against the applicant on 

.teing briefed by the Supervisor is wholly baseless. 

4. The Respondents No. 1 to 4 in their reply have 

alse denied that there \.vas any· malafide in the issue of 

the posting orders. They have stcited thot the matter 

regarding the dis cipl ina.rl· enquiry mentioned by the 

applicant is a totally di~ferent issue and car~ot be 

linked up with the transfer orders. rf there were any 

ir:regu.lar ities in that enquiry tho:t Cd.n .Oe appealed age:inst 

·in olccordance with law. The. ~pplicant ear.vnot .Q;llege 

malafide in the. tr~tn~ fer order l:ecause he relieves there 

were irregularities in that enquiry. '£he corrplaint regarg ing 

de lay in payment of the medical advance J!d.ll is base less 

as t}Je payment was mat;'le in time. It has also been denied 

that the Reapondent No. 2 and 3 were briefed or influenced 

by the GE: in the issu~~ of the trans fer orders • It has 

been asserted th~t the transfer order has been mcde purely 

in the exigencies or service and on administrative require-

menta. The posting order has J:::een made by ·the Chief E;ngineer 

viz. respondent No. 2 against ""'horn no malafide bas been 

alleged by the applicant-. The posting order is in accordance 

with the guidelines issued by the Qov®rnment since it h-s 
f~,, 

been made in the intllrest of the ~,tate.. 1.. The posting orders 

have not .bee~ issued by \~ay of puniShment but in the int-erest 

of the s.,tate, i.e. exigencies of se.rv ice. 
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5 • .On the lc.st date of hearing the respondents 

were directed to pr0duce a copy of the letter dated 

~9-12.1994 referred to in the impugned transfer order 

at Annexure "'.,./1 ~ The same .'-vas :produced b}:' :th~ ~~s-.o~~ 

g~!l~§ ~1,14 _I P§,l.V~ gone: ~hrol.l~h 1.~. 'I'his letter is 

e~dresseg to j:.}::l,e ~;, I? 9~i;b~;-n C Qmtnc"J.ng* ~y,_n~, .4.-.e • . ,, . . . . .. _, .,_~· ,,,, . -

f'~_pp,png~l.'l;t No~ 2 from the affice of. the CE, Jaipur 

zone. In this letter a recomJ'l'l(!!ndation has been made 

to transfer ~e applicant eesides some others, out of 

the zone as they 'have been"' misl:ehaving with bU ~;.,....__ 

super iot:s ,, makiag ~lse/baseless conplaints against 

officers and departroont, creating nuisance in the 

sta.tion and res orting to naetns which are adverse.ty 

affecting the functioning of the MES .. a.t Udaipur '' • 

'l'his letter would show tha:t the applicant amongst 

other~ have been creating problems for the admin.istrii­

tion b"j{ their _fitlse comp.baints a9~'.i:ns·t. the liliES •dmini-
' 

stsation-conplair1ts which c~uld prove nothing worth-

while and. their posting oot would strengthen the smo<i>tb 
. . .s 

functioning of the C£' division at Udaipur ~th ,....J-;,J~.A ~1AZ·~,. 

6. aesides the pleadings the aral argumen~ of 

tne J.eat·r1ed counsel for th~ parties were also heard. 

7. At this stage, I t'iOUld. like to make a mention Gf 

the Full Bench judgment in the ca.se;s.hri Kamlesh Trivedi 

versus Indian council of .l~gricultural aesearcb and 

another ( Full Bench Judgrr~nt CAT-1986-89, page,Jna. 80 ) • 
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It. was held in thiS judgment, " that irl our opinion 

if at the conclusion of.the diSciplinary proceedings,'.-: 

· on~ of the enumerated penalties is impssed iilld having 

regard te the t0tality ef circumstances, including the 

penalty .in:lposed~ the competent authority &lso deen~ 

it aavisa.ble to trans fer the employee, it has undoubted 

power t'4> do s g. Such an order of tJ;aElS fer v.vould not 

te vitiio.ted. K.K. Jindal's p.il.Se did not lay down 

. that such a trensfer was liable to be struck dowa. 

Nor could it ;Jt,nferred frem anything saiQ tb.ereim thct 

it w01:1ld amount te double jeopardy. A bonafide de cis iaA 

taken in exercJse ef •dminisir«tive discreti0n after 

the disciplinary proO!edings have ended iJil· the imposii.tion 

Gf sorre penalty can..--'Ilot be quashed either as contravening 
or 

any pr ir1ciples of natural justice Las amounting, to 

dc>uble jeepardy.'t In the light af thili judgm:tnt the 

contention of tbe applicant that having been pun~qhed 

at the conclusion of the disciplinary enquiry he has 

~en indirectly punished a«:Ja.~· by way of trans fer cannot 

hold. In this very j udgm~nt it has Gil so been held, 
. ' 

" It -would thus be seen that any_ tr&ns fer made in 

violation of transfer policy by itself would not be 

-- a ground for qua.sh.ing the order of transfer for, as 
~Hf''--~ 

"(:.,_-,-.. "~ h . dh • (( ~(f7\~:~ :::::1:: te~:~;;:u::a:f:r:ol:e:a:: ::· 
'-\ ~~: .. \ . .,.l->~ 1!/ 1v I in the nature. a:>f gu.ide li.Bes to the efficers who are 

· \~~/71' vested with the power to <'>t"der transfers in the 
~'?f<r.''"'·-=-"'<\~- ~ 73 'lf'rr:l:~ exigencies of adminiStration than vesting any irrmunity 

from transfer in the Govern~nt servants or a right 
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ir~ thnt. publl.' c s.r"'rv.:;·,nt.. ·~· f ct t f 1 · "" ... .... -.~.n a , ra.ns e.z:· po ley 

~:~:enunciated. by the Government or other authorities 

often allows a l.arge amount of discretion in the 

iDfficer in wh~Dm ·the authority to t.r~nsfer is vested. 

H O\'.;eve.r, as ._:ny trans fer has to }.;)e made in publ io 

interest and in 'the exlgenc:i.es of iiidministration, 

if a currplaint is ma.de 1 thiiit it is not ordered bor-1a 

fid~ or is actuated by rciala. fides or 1:3 made arbi·tra­

rily or in colourable exerciSe of p'ov.-er, such a corcplaint 

is open to scrutiny\ In view of this the claim of 

the applic~nt that the very fact that his transfer was 
' 

in contravention of the policy guioelilaes of the 

G~vernment in the ma·tter and, therefore, it was 

ttGl.fl.fide would not carry force. Horeover, the transfer 
contravention of tt;v,._ 

was not even inLtransfer poliqy in so far as it purports 

:~bave~j~feti-~made in the exigencies of service which 

is permiSsible as per the policy guidelines. 

a. 
clearly spelt out in the letter dated 10 .12 .94 supr¥. 

1 would not agree with the stQ.nd of the a.ppl ioant 

that b3ca.use there was already a shortage of V'alve..men 

in the divisio11 of the c;s·, Udaipur, his pos·ting out 

indicated that it wes for extriii:ne ous considerations 

and not f(ll)r public interest that the tra.nsfer wa.s made. 

Filling up of vaca&ncies iS tlot the only censideration 

t1:) dec.ide as to \;Tho should be posted \1hdre. AS revealed 

from the letter -of 10.12 .19~4 ibid it wa.s ita the interest 

of the smooth functioning of the division of the 

(£;, udaipur, that the traraa fer t-Jas re oo~nded. E:verl 

·though' disciplinar:;t action had been taken against 

ch f · )...,...h J.' ou,.. a,,... f;;:. l.se the appl.ic.ant on · · ;arges o · mJ.s~ av ·. ... ""' ""' 

••• a 
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c~nplaints against ®fficials as mentioned by the 

counsel for the applic~nt during the oral arguments 

.the administrat1ve authorities- were \<Jithi& their 

power to transfer him ou·t considering the totality 

e£ circ~mstances as has been held in the Fall aencb 

J'udgment ibid. va.rious ether grounQ5 con the basis 

of which the applicant has tried t~ prove malafide 

like dela,y in passing the medical advance !~)ill 

Which has been denied by the respondents, bias on 

account of representations made against the respondent_ 

No. 5 and briefing by ~ell ~,uperv·isor t~hich rtlso h&ve 

be·en denied by the oppGS i te party carv-nat in my 

0pinion be r.etons idered as valid evidence in the form 

the·y stand as they are mere statements which are ...12.-w--fkt:u--1? 

denied by the respondents in. the'ir statements. The 

irregularities, if.any, mc.de in the disciplinary 

&nquirlf rnentioned by the aj>plicant \~hid"l nre- not the 

ma:cter in dispute in this .QA carl/nOt also l::le cons ide red 

as valid g~;)und to prove me.lafide ir1 the trans fer 

(Drder. 

9 • · ou:r lng the course of h"~ ~ring t.h.e learned 

couaeel for the applicant ren~rreo to the judgment 

in the case of -frem Parveen versus Union of India 

( SLJ, 1974 (2) ) to point out that a mere statement 

of the resporid~nts that the trans fer has l::een made 

im. the exigencies of service is enough to shov.' that 

the action was matia. fide can not be accepted. The 
I , 

Delhi High court rejected in this judgm~nt the argument 

that it is ne>t incum.bE:nt on the Govel'iiUlent to place 
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full materials be\fore the court when a challenge. is 

made t<:> a transfer as being ma.lafide. He· also referred 

to the case of jJhikh~ :oaya ·versus .Oiv. comml. $,updt. 

& Others ( S~UI, · 1986 ( 4) · {Chl') ) where ip. the 'bench had 

held1 " that ln. this transfer_, the bands of the author i-

ties are not entirely clean and we would invite atteation 

of the senior officers of the· re~pondent •s orga.niscii.tion., 

to examine whether in sudl a case, arbitrary use of 

po~rJer is not clearly being made il.nd to take steps against· 

the offiO!rs t-tlo might have been guilty of them, after 

a full inquiry. we fi11d that the exercise of the po1r~r 

of transfer in this case, if n0t vitiated by malafide1 

is not free from being arbi~rary\ Lastly he quoted 

the case of K.c. Ganguly versus union of :rndia ( S;LJ; 

1983., (1) )· decided by the Calcutta High Court in 

which the trans.fer of the petitiener made on the bas .iJJ 
~""" (:'c. l>. o .. ecct<-"-

of adverse x.-emarks[affecting his integraty and nature 

of work. without giving h:i.m an opportunity of showit1g 

cause \1aS Sti.'UCk. dOWn as being Violative G>f the 

pru1ciples of natural justice. 

' 
10. AS would 'be· seen from the facts and circumstances 

of the case narra.ted above these judgments relate to 

cc:ses which were quite distinguishable , from the present 

one. ':Che respondents have prGduced the necessary 
ovJ-

material as aesired.by the c~urt to findzthe circumstanc:ef 

leading to the trMasfer. :AS discussed (a'bove no mala-

fi.de or arbitrariness can b! pr·oved in the transfer 
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erder. l~er is it a case. ltke that ef K.C .. Ganguly 

versus Uni®n ef India supra. 

11. In view ef ~. «iscussien •f tbe c•se ~s ab•ve 

the allegati•n that tne transfer erder at Anne,xure 

.A/1 sbeuld be struck 41ewn as geing malafid.e, •rbitrary 

ana ille9'al c.annet be upt:lelci. The a stands dismissea 

with n• erllier as t• c•s~s .. Needless t• state that the 

applicant m•y make a rewresentatien.. .. if he s• eiesires, 
" 

t" the cencernedl autO..rities br£nging out the difficulties 

be weula have t• face as a censequence ef the·transfer 

erder. •rne .authorities m~ censieer the representati•n 

·sympathetically if recei vee ana. take action as Gleemedl 

fit wtthin one menth •£ itl;l receiJPt. However, the ciiecision 

~f the autherities in the matter shall net.be 0pen te 

/ .. ~~~~atien again by this Bench. 
/'/'~~'.'0 '*' ,:·7:---... 

~.·· ~t)~-~~~ <<(;'· ;~\' 
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