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IN THE CENIRAL ADMINISTRATIVE TRIBUNAL @\
JODHPUR BENCH, JODHPUR /)\
0.A.No. 23%/9% 199 @)
T.A. No.
’ DATE OF DECISION__g.5, 1906
{ .': S.K. Mishra Petitioner
:’u _ Mr, J.K. Kaushik, Advocate for the Petitioner (s)
' Versus
Union of Indis & Ors, Respondent

Mr, N.K. Khandelw 4 for
_-_S_._S.ing a

Advocate for the Respondent (s)
for respondents No., 1&2,

' Mr. N.K. Kahndelw_al for all other respondents,

CORAM :

The Hon’ble Mr.
S
The Hon'ble Mr.

S.P. Biswas, Administrative Member,

e 1. Whether Reporters of local papers may be allowed to see the Judgement ?
/’I‘o bs referred to the Reporter or not ?  J™~? -

3. Whether their hordships wish to see the fair copy of the Jﬁdgement ?
, \/4/ Whether it needs to be circulated to other Benches of the Tribunal LN

/gﬁ—s—,ﬂ—r{

(3.P. Biswas)
Member {A)
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IN THE CENTRAI ADMINISTRATIVE TRIBUNAL:
JODHPUR BENCH, JODHPUR J

~OA No. 234-/95 . Date of Order : 8.5.96.
3.K. Mishra .o Applicant. g
versus : j~

i Union of India & Ors. . Respondents. , |

h _ Mr. J.K. Kaushik, Counsel for the applicant. .
Mr. N.K. Khandelwal, Brief holder for Mr.. M.S. Singhvi,
counsel for the respondents No. 1 & 2.

- .'_;MET—N.K. Khandelwal.for all other respondents.

CORAM :

Hon'ble Mr. S.P. Biswas, Member Administrative.
* k%

BY THE COURT:

The applicant, a telephone Operator in the office of

J.T.O., Fatehnagar, is highly’ aggrieved because of, Annexure A/1
rder dated 20.1.95 by which he has been transferred from Fatehnagar

Consequently, he has prayed for guashing the above

2. Léarned counsel for the applicant argued the cése at
length to say that the applfcant is a surplus official arising out
of the cadre adjustment following modernisation. of Telecom
Department. Transfers of such officials - rendered surplus - are to
be effected in terms Qf principles laid by the respondents as in A/6
Circular. 'Deﬁending upon the options of the emplopyees, it is the
juniormosp‘person (based on tétal’length of service) who is to be

ol transfered in case of non-availability of volunteers, the counsel

for épplicant contended. 1In this’ﬂespect, fhe applicant is senior

to resbondent Nos 4,5,6 & 7 and thus he has been picked up wrongly

for transfer favouring the juﬁiors.
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3. The learned counsel for applicant drew support for his
case from the decisions reported in SLJ 1991 (3) CAT 375 in the éase
of Purushottam Mishra vs; U.0.I. & Ors. wherein it has been
mentioned that in the matter of transfer of surplus staff it should
be done on the basis of ﬁotal length of service of the officials and

S not on the basis of their position in the gradation 1list of the
Division and that those who have come on.transfer.under rule 38
should not be treated as junior-most and transferred out. This

3 —~claim is based on the provisions under Rule 38, para (3) of the P&T
Manual Voiume IV (for short, the Manual).

—_—— =

S0 .4, The counsel for applicant \sought to establish the

-applicant's seniority on the basis of the fact that the applicant
fﬁ@as promoted in the grade of Rs. 1600-2660 (HSG II) with effect from
.ZL*\ <f551.10.9l. " Whereas the respondents No. 4,5,6 and 7 have not yet been

promoted to that grade. The applicant's claim to remain at

Fatehnagar is also based on grounds ‘of his wife serving near { 7 a

lace close. to Fatehnagar. The Government of India has also framed
1ic§ for keeping husband and wife fogether as far as possible.
,Lere were no unusual circumstances/reasons QEEZjdeviating from the
said ppli;y, but the Zame Hhs beeh.given> -4 goodbye due to some

extraneous reasons best known to the authority, the counsel argued.

5. After haGing heard the learned counsel for respondents,
the counsel for the apbiicant submitted that the present case was

filed in the Tribunal on 23.5.95 and the delay of more than a year

e
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in finalisation of the case should not be taken against the interest
of the applicént based on provisions in paras 3 & 4 of the circular
at A/é.‘ He also contended that none 'of the citations of the learned
counsel for fespondehts Woﬁld govern the present case of transfer of

?g employees declared surplus.
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6. Learned counsel for the respondents argued the case
vehemently and ‘brought out certain factual incorrectness in the
statements made by the applicant in the OA. ‘These relate to the
fact that the applicant came to Fatehnagar on the mutual exchange

basis vice K.R. Manaria and not through a normal transfer order and

~ that the applicant is not the seniormost man as has been claimed in
para 6 of the OA.
-¥ 7.7 Learned counsel for the respondents drew my attention to

Annexure A/6 order dated 5.9.90. As per instructions underlined
therein, the juniorm;st official.in the cadre at the stations ffom
where the staff could be spared on administrative convenience; shall
be posted to the new establishments normally for a period of one
S. . cyear. It also stipulates that in case of shortages in such

RS "vélunteers, the procedureAas mentioned in para (3) of the order may

be.followed to facilitate transfer of the requestees back to their

-~

pégents station of posting on completion of their stay of one year.’
other words, as per counsel for respondenté,4the applicanf could
ve very well availed all benefits under this order had carried out

finexure A/1 and A/2 orders in time.

Learned couﬁsel for the reéspondents submitted thaf as per
orders of this Tribunal in OA No. 121/95 decided on 24.3.95, the
respondents were directed to consider the representation made by the
applicant in regard to his grievance in the light oflrelevant rules,

Vs instructions and guidelines on the subject and take a decision
thereon through a speaking order within a period of one month from
the date of receipt ofxa copy of therﬁésgg?E This has since been

fﬁd | complied with fully.

-2
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« o, The counsel cited a catena of judgements to argue that the
applicant's cése‘ is against the law laid down by the Hon'ble
_ SupremeCourt. He relied upon the dééisions of the Hon'ble Supreme
Court in (i) AIR 1991 SC 532 - Mrs. Shilpi Bose & Ors. vs. State of
Bihar, (ii) AIR 1993 SC 2486 - State of Punjab & Ors. vs. Jogendra
Singh Bhatt, (iii) WLR (S) RAJ 321 (Service Writ) ~ Poonam Chand vs
. State of Rajasthan, (iv). (1995) 30 ATC 629 - Union of India & Ors.
vsS. Ganesh Dass Singh and (v). (1995) 29 ATC 553 State of M.P. &
Anr. vs. S.S. Kaurav & Ors. 1In all these cases, the Apex Court has
3 ) mN%aid'down that a transfer order should not be interfered with by the

Court/Tribunal unless it is vitiated by mala fides or issued against

the statutory provisions, the counsel pointed out.

11. The applicant's. claim that his transfer order is illegal
nd arbitrary in the light of instructions contained in Annexure A/6
rder cannot be sustained in view of the fact that %hese are only

fadministrative guidelines. 1In the decision of the Hon'ble Supreme

Court in AIR 1993 SC 2444 - Union of Indig & Ors. vs. S.L. Abbaé, it
has been laid down that "while transferring the Government employee,
the authority must keep in mind the guidelines issued by the
Government on the subject, but the said guidelines do not offer ﬁpon

_ - the Government employee a legally enforceable right. tho should be
transferred where is a matter for the appropriate authority to

] decide. Unless the order of_transfer is vitiated by mala fides or

made in violation éé statutory provisions, the Court can't interfere

with it.
An order of transfer is an incident of Government service.

¢$ Fundamental Rule 11 says that the whole time of a Government servant
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is at the disposal of the Government which pays him and he may be

employed in any manner required by proper authority. While ordering

the transfer, the authority must keep in mind ﬁhé guidelines issued

By the Government on the subject.. Simflarly, if a person makes any
representation with reference ‘to ‘his transfer, the appropriate
authority must consider the same having regard to exigencies of

- administfation. The guidelines say that as far as possible, husband
and wife must be posted at the same place. The said guideline,
however, does not confer upon the Governmént employee any legally

- . . enforceable right."

» 12, During the course’ of arguments, it was submitted by the
learned counsel for applicant that the applicant is a seniormost man
whereas the gradation list of T.Os working at Fatehnagar Exchange

shows a different position. In fact, the applicant stands at serial

-~ . - No. 1l vis-a-vis the contesting respondents, {. >are at different

- I - serial numbers above the applicant and the said list has not been

-

caﬁtroverted by the counsel for applicant. The applicant seeks

- *‘QZ§%§\bEbtection under the instructions in the circular at Annexﬁre A/6 as
'"“s Tﬁ%j intends to provide weightage to seniors in réspect of transfer.
it in the light of the law.laid down by Hon'ble Supreme Court, as
forementioned, the appliCant does not have a legal claim,
notwithstanding his claim of seniority in the Unit/Division. Even
if the present case is a matter of unsettled dispute in respect of
seniority, it is not for the Tribunal to adjudicate such matters.

Disputed question of facts must be decided by other fora and not by

the Tribunal and transfer orders are not to be interferred with even

if it violates executive instructions. If any authority is required
for these propositions, it is available in 1994 (5) sScC 304 R.K.
Panda & Ors. vs. Steel Authority of India Ltd. and 1992 sSCC (L&S)

qé 127 - Mrs;_Shiipi Bose vs. State of Bihar respeétively."
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13. It has also been argued that applicant's wife is working at
Rurdera (21 K.M. from Fatehnagar) and hence his transfer would mean
maintenance of Atwé establishmenfs which the applicant can ill-
afford. Cases of such individual hardships are to be taken up with
the appropriate administrative authorities for necessary relief.

—~ Such an inconvenience pleaded by -the applicant is not a matter which

AN
~

can affect legitimate consideration in respect of transfer (1993 2

JT SC 498 ~ State of M.P. vs. .S.S. Kaurav & Ors.).

14, The applicant's case mainly centres around his claim of
seniority over respondents. This has not been established beyond

doubts. No authentic and approved senioritry 1list has been

evidenced to supportithe claim. . This is the case where neither

. ; mglafides nor colourable exercise of powers has been attributed. It
Sy L -
<, 9%

has also not been claimed that the transfer order has been issued

1
In view of the discussions aforementioned, the app-lication .
fails being devoid of merit and is accordingly dismissed. No costs.

(S.P. BL
Member (&) N

CVr.
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