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JUDGMENT

- AK{ Chatterjee, WC

This BJAY has been filed by Shri Ashim Kol Mitra,
presently Additional General Manager of South Eastern Railway,
inter alia, to quash paragraph 231 of Railway Ministry's letter
dated 847787, Annexure A/3 to the application, which contains
certain provision for determination of inter se seniority of
officers of Groub-A services of the Railway and various conse-
quential directions upon the respondents, such as to rectify the
integrated seniority 1list as well as panel for appointment to the
post of General Manager and equivalent, toc onsider the pe»titio-
ner's appointment in the O;en Line pest of General Managér or
equivalent with retrospective effect etci etcy in the circumstane

ces as under®
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2 Stripped‘ of unnecessary details, according to the
Scheme sanctioned by the Government of India on 16,785 and as
amended on 30{1,87 and 26,2:83 for appointment to the posts of
General Manager and equivalent in the Railways, a panel of
officers for consideération for appointment to the said postslis-
ted in detail in Appendix-I to the Scheme is prepared by a Selec-
tion Committee, the composition of which is also prescribed in
the Scheme itselfi For preparing the pane wltl the Selection
Committee has to Me consideres on merit (€ eligible officers of
IRJTISy and seven other organised services listed in Appendix-II
to the Scheme having regard to the inter se seniority as well as
the seniority in the respective services and their suitability
in allrespect, In this proceeding, we are concerned mainly with
“the principles f:‘( procedure for determination of inter se senio-
rity as between the members of any two Group-A services as laid
down in the letter of Govt, of India, Ministry of Railways dated
877.87 with the approval of the President of India) In para-27l
of this letter, it is stated that the inter se seniority as bet-
ween officers of any two Group-A services would be determined by
the Date for Increment in Time Scale, DITS for short., So far there
is no controversy, However, one of the exceptions to this Rule is
to be feund in para-2/1;1, which provides that in case any offi=
cer joins service earlier than his senior in the same service and
in the same batch, he will Le assigned a notional DITS which will
be the same as l"i:%s late joining seqie&:’.’“‘ Thus, the petitioner had
joined IRTS on 2W@}7.62, while one of his seniers in the same serw
vice and of the same batch, Shri V{Ganesh had joined latér on 2.11;
1962 and by the operation of para 2/11 referred to above, his
(petitioner's) DITS was depressed or post-dated to 2,11,62,which
is regarded as his notional DITS, with the result that the inte-
grated seniority list was prepared having regard to ti'zis date and
S
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he was placed below seversl efficers of othér services inclu-
ding the private respendents 5 to 7, all of IRSE am who had
joined the Rajlways between 48762 and 19:9.62 after the peti-
tioner had actually joined on 28,7627 In 1994, a selectien fer
the post§of General Manager and equivalent was held and in the
panel approved by the Appointment Committee of the Cabinet,
Annexure - A/5 to the application, the petitioner's name has

- been placed against SrliNo;26 on the basis of his notional DITS
determined in accordance with the impugned paragraph 29l refe-
rred to above, though atleast 13 officers placed above him,
against Srl,No/13 to 25,had joined service after the petitioner™
He contends that the principle of depressirig or post-c!ating the
DITS of an early joining junior like him to coincide f&("that of
:i’ate joining senior, is arbitrary and operates harshly and as
such should be struck down and instead integrated seniority list
should be prepared by ante-dating the DITS of a late joining
senior so as to coincide with that of an early joining junier?
If this principle was followed, the petitioner's position in the
inter se seniority list would be elevated with cerresponding
improvement of his pesitien in the panel from 26 te 13 with no
officer below him having earlier DITS} As this panel was operated
upto Sr1/No.23, the petitioner would have been appointed to a pest
of General Manager or equivalent for which he was found suitable,
if he was assigned the pesition at Srl¥No¥13)! He has peinted out
that Shri Vi{Ganesh, whowas his senior in the IRTS was not found
eligible for empanelment as he was age-barred en the relevant dated
3. The petitioner has filed a Misc,Application with ne
prayer for any other or further relief and,_‘;‘ pointed out, some
decisions of the Hyderabad and Principal Bench of this Tribunal,
which, according to him, support his case of which notice will
be taken in good time,
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43} The official and the ﬁrivate respondents have filed
separate counters; Bone of their contention is that no service
rule can satisfy all the employees and that the inter se seniow
rity between the officers of two or mdre services is determined
primarily on the basis of DITS and the explanation contained in
para- 2§17l is inherrent in the process of fixing inter se
seniority, Adoptien of principle of ante-dating:g%bITS of a late
joining senior, according to the respondents, would imply that
his services in the railway would be counted from a date when

he was not in the service of railway at all? Further ante-dating
the DITS of a late joining senior would lead to an anomolous posi-
tien which has been specifically noted in the letter dt)s,7is7
by way of note 2 thereto; It was stated that in fact one Sri RIKZ
Puri, another senior to the petitionei in IRTS had jointed even
later than Sri Ganesh en 12%11%¥62, Thus the petitioner was
assigned notional DITS as 12711,62 and at the time of preparation
of inter se senierity of officers of all concerned Group-A ser-
vices, who had joined service prior to Shri Pyri had to be.placéd
above him, even though they might have joined after the actual
date of joining of petitiener, who being junior to Sri Puri can-
not be placed above him under any circumstances, The arqument on
behalf of the respondents regarding the decisions cited will be

noted hereinafter™

S. We have heard the Ld/Counsel fer all the parties and
perused the entire records before us}

6. In the first place, we would liké to state as indeed
pointed out on behalf of the respondents, the observation of the
Hon'ble Supreme Court in Rgserve Bank of India & Ors, vs, CiM)
Sahasramaman & Ors{, AyIL;R, 1986 SC 1830 that in service jurispru-
dence, there cannot be any rule, which will satisfy each and
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every employece and its constitutiondlity has to be judged by
considering whether it is fair, reasonable and does justice to
the majority of the employees? The wisdom of this observation
can hardly be over-emphasised and it is, therefore, pertinent
to bear in mind that it would be futile to;::u-pt any panacea
for all evils, Now the Soundness of the principle, ante-dating
the DITS.of a late joining senior in determining the inter se |
seniority,as urged on behalf of the petitioner may be considered?
It has not been disputed even on behalf of the petitioner that
within the same service, the initial peet has to be fixed in
order of merit accarding to the result of the examinatien on the
basis of which selection is made. Thus, Sri R;Ki Ruri undoubtedly
senior to the petitioner in the merit list has to be placed
above him, even though the petitioner had joined the service on
2897462, while Shri Puri had joined on 123111623 In such circume
stances, if at the time of preparation of inter se seniority of
officers of 8 organised services,the DITS of Shri Puri is ante-
dated to 28%7.62, then in the panel, Annexure A/S to the appli-
cation he would be placed against Srl,No¥13 and a host of offi-
cers would be placed below him despite the fact that all of them
had joined the service before 12/11/62, when Shri Puri had first
joined the railway service. Thus, as a result of post-dating or
depressing the DITS, only the petitioner is put to some disadvan-
- tage but if the principle of ante-dating the DITS was adepted,
a large number of officers would suffer the same disadvantage,
though only the petitioner would be spared, Therefare, if the
fairness of the rule is tested not by the touchstone of fortune
of an individual but by the consideration whether it is beneficigal
and does justice to the majérity; then the impugned principle
cannot be assailed and the principle of ante-dating the DITS, as
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suggested by the petitioner cannot be said to be more fair or
fational.‘ The framers of the rulexx of depressing the DITS appear
to have been well aware of its e, which hasleen made
clear in Note-2 in the letter dt.8,7.87¢ It has been laid down
therein that the provisien of the para-27l1i1} was necessary to
avoidf::nundrum of 'A' is senior to 'B', 'B' is senior to 'C',
but 'C' is senior to 'A', Thus, if 'B' stands for Shri Puri and
'C*' for the petitioner and 'A', an officer of some other Greup-A
service, who had joined service after the petitioner mut be fore
Shri Puri, then 'A' must rank above 'B' and 'B' being senier to
'C' in their own service, must be placed above 'C', hut unless
the DITS of 'C' is depressed to match with that of 'B', 'C' would
become senior to 'A'{' This process would also engble the peti-
tioner to claim a better position than whathefaécupied in his

own service, which is absolutely outrageousy

Ta The petitioner has pointed out that his batch-mate in
the same service 3Sri P;S, Rao, who is next belowtz:( had joined
the service on 97,62 gmimie had filed an application before the
Hyderabad Bench of this Tribunal being 0,A} No,67 of 1996 as he
was also aggrieved by depressing his DITS to coincide with that
of Sri Puri ifed 127°11,62, This O,A; was disposed of b{fgyyderabad
Bench on 26,4796, whichwas also the date on which the present
DJAJ has been filed by the petitioner and as such a copy of the

- Judgment of the Hyderabad Bench has been filed by him with a Miscy
Application on 256,96 registered as M,A; 185 of 1996% The
Hyderabad Bench:i-‘:;und that pushing down of DITS of Sri F#S¥ Rao
from 97762 to 12511,62 was unsustainable and the rule under
which it was done appi?zed to be wholly illegal, unreasonable and
vexatious offending o cannon of justice, equity and good cons-
cience and alse basic:;i.g of seniority and as such clearly
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arbitrary, In coming te this decision, the Ld,Bench pointed out
that the rationale behind the rule was not shown and had also
relied upon certain correspondences, which passed between the
Ministry of Railways and the UyP,S,G. showing that the latter
had agreed with the suggestion of the Ministry that the DITS of
a late joining senior should be ante-dated to coincide with that
of an early joining junior. The record reveals that pﬁgg corresS-
pondences passed between the Ministry and the UJPiS,G# in 1982
and 19837 Regarding the decision of Hyderabad Bench, which was
said to be under challenge in the Supreme Court, the contention
of the respondents is that the Bench had no occasion to consider
the rationale as indicated in Note-2 te the letter dated 8'%7.e7
as it was not brought te the attention of the 1d}Members constitue-
ting the Bench§ Regarding the cerrespondences between the Minis-
try and the UYP:S3;C,, it was pointed out by the Ld;Counsel for
the respondents that it was started as a representation was made
by a particular officer to the then Minister-in-charge; At any
rate, this dialogue between the Ministry and the UPFSC no doubt
shows that the suggestion of the Ministry and the approval ef
the UJP,S{CG, was not the rule prevailing at that time as in that
case, there would not be any eccasion for an officer to put in

a representation or for the Ministry to start a correspondence
with the UJPJS;C; However, what is more important is that neither
the Ministry nor the USP{S{C{ may have the last word on the sub-
ject, particularly because the rule of ante-dating the DITS as
suggested and agreed upon appeared to be manifestly unfair), Fure
ther even though the Hyderabad Bench had found that the rule of
post-dating the DI‘ré of an early joining junior was wholly ille~-
gal, vexatious, unsustainable etc, etc!, still in the ultimate

analysis it did not&m down the rule and indeed made it clear
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that the rule of preparation of integrated seniority list of
officers eligible from different services was not disturbed and
all that was held was that the DITS of the applicant Sri PiS,Rae
should be taken as 9th July, 1962 and his seniority should be
reckoned with reference to this date at the time o.f'preparation
of 1995 panel, In fact, the vires of paragraph 2%1%1, of the
letter dt.807,87 was not challenged before the Hyderabad Bench,
which was also pointed out by the Madras Bench in the case of
Rajan Kutty vs! Union of India & Ors, - ©,A, 552 of 1996, In that
case, the Madras Bench had also observed that since the instruc-
tion regarding inter se seniority was not challenged before the
Hyderabad Bench and as the rule was not struck down, the benefit
of that judgment could not be extended to the applicant before it/
Thus, at the highest, the Hyderabad Bench only decided in the
facts and circumstances of that particular case that a certain
date should be regarded as the DITS of the applicant befere it
and it is by no means an authority for any general proposition
that in every case, the DITS of the late joining senior should bev
ante~dated to coincide with that of an early joining juniery It
is also pertinent to note that the judgment of the Hyderabad
Bench did not disturb the 1994 panel and, therefore, the petitio-
ner cannot claim any benefit out of it, It is even possible to go
further and say that even if the present petitioner had made the
application before the Hyderabad Bench, he would not get any
relief more than what was given to Sri P#S, Rao, but even such
relief would be of no benefit to the present petitiocner as he is
ineligible for empanelment in 1995 having crossed the age of 56
years on the relevant date, It is true that Shri P;'S, Rao had
filed aBeview dpplication and also a Misc.Application before the
Hyderabad Bench, whichwere said to be still pending but the
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undoubted position is that as on date, the Hyderabad Hecision
did not confer any benefit upon Sri PJS. Rao in respect of 1994
pane 1# |

! The petitioner has alsorelied upon the decisien of

the Principal Bench in Samar Singh vs¥ Union of India & Ors -
0,4, 539/94, which appeared to us to be wholly beside the point?
Sri Samar Singh is an officer of 1962 batch of the I,A’S, and he
had brought the said O,A; as he was not empanelled in 1993 fer
appointment to the post of Secretary/Special Secretary, while
some of his juniors were empanelled, The preparation of the panel
was.challenged on several grounds and it was found by the Tribunal
that there was nothing to indicate in the minutes of the Selection
Committee or in the file relating to empanelment that there has
been an application of mind to the merit of Sri Samar Singh and
the suitability for appointment to the post of Secrtary and equi-
valent and thus the omissien of his name in the panel was unsus-
tainable and as such declared to be voidy Thus, in this case, the
assignment of seniority position to Sri Samar Singh or the pes=ii-
sanlmw of such assignment was not under charl‘ﬁnge, but an erder
was made in his favour as his merits were/preperly considered by
the Selection Committee

ks The petitioner has alsg’referred‘tq the judgment of the
Principal Bench delivered on 25{2,94 in I,RJ.S, Officers Associa-
tion vsy USL,IT registered as 0,A[1041/88, whereby the respendents
were directed to reccnsider the provision of para-2y1.1 of the
letter dt,8;7:87 within six months, which, however, was not done
and thus the respondents weresaid to ke guilty of contempt of
courty However, it does not appear that any contempt rule was ever
issued? The respondents have pointed out that in the said 0;Ad,
the principle for determination of inter se seniority as embodied
in para=2;1J1 was challenged with a prayer to quash the same. The
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Tribunal, by its order dt.25,2.'94 did not quash the said para-
graph hut observed that it should be read together with princi-
ple(iv) of Ministry of Railways letter dt,30%11%76, which
appeared to e conflicting and directed the respondents to
reconsider this rule to eliminate any possibility of mis-inter=-
pretation in future by defining the scope of para«2,1.,1 and
principle(iv) of 1976 letter, which laid down a rule of loss of

senjority in case of prolonged delay on the part of an officer

in joining service after receiving the order of appointment with-
7 .;E;Z Thiz frimcifle (V) wes foreron bk
out,: the delay.waé,6 already admisbbed by the letter of
the Ministry of Railways dt.23,4,91 and it was submitted on
behalf of the present respondents that threugh inadvertance, it
was not brought to the notice of the Trihunal? In such circume
stances, the decision of the Tribunal in IRTS officers' Associa=-
tion vsi U".'B.I.ifar from supperting the case of the petitioner
rather shows that previously a competent Bench had turned down a

prayer to quash para- 2.1l; of the impugned letter®

107 In the application, the petitioner alse taken a ground
that since the integrated seniority list was not published, he
was denied the right of ledging any ¢omplaint against pessible
error in the list, which, in turn, had pre judiced him, Now, even |
though the integrated se'niority list was not published, s till

the principle and procedure for determining such seniority as
contained in the letter dti8%¥7¥87 was given wide publicity and a
copy of the letter was circulated among the members of wvarious
Group~A railway services and copy was also endorsed to the Federa-
tion of Railway Officers Association? In fact, the petitioner
himself has referred to the case filed by IRTS Officers Associa-
tion soon after the letter was issued challenging the para-2:31,1

‘thereof and thus, he was aware of the contents of the letter: The
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petitioner can also be safely credited with the knowledge of
seniority list of his own service and hadg;::::?tbpartunity to |
find out the seniority list of other Group-A services, which are
no doubt published documentsin printy Thus, he himself could
easily work out his position in the inter se seniarity list only
if he wished to do sol Moreover, the petitioner has urged that
the 1994 panel in which he was assigned the position at Srl,Noj 26
was operated till%grjken several appointmgggs to the pest of
General Manager were made in Cctober, 1995-/it was at that time,
some officers, who, according to the petitioner, should have been
regarded as junior to him,were appointed to the postsof General
Manager or equivalent, Therefore, evidently, the petitionej came
to know atleast in October, 1995 that in the integrated seniority
list, he was assigned position lower than that, which, according
to him, should have been assigned, but still the instant applica-
tion has been filed by him onl in April, 1996 Thus, when the
petitioner had é:;::gziilght to approach the Tribunal much earlier,
he c&;:;oﬁed;egrd to say that he was prejudiced due todenial to
him of his right to lodge a complaint in time on account of non-
publication of the inter se seniority list#

114 The respondents have brought to our notice an applica-
tion filed by one Sri SiPJISharma, an officer of the IRTS of 1957
Batch before the Principal Bench being O;AZ 709/91, wherein he had
assailed, inter alia, the instructions contained in the letter
dt.B%7:87 laving down the principle for determination of inter se
seniority and made a prayer to quash the samey This GA¥ was dise
missed on 31:,10/91 as devoid of any merit, This was disclesed by
the respondents in their coqnter and all that the petitioner had

to say about it is tobe found in the rejoinder filed by him;
wherein he only asserted & denial, which is totally unintelligible™
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12, The respondents have referred to a chain of authorie
ties of the Supreme Court to show that in cases involving policy
matters as in the present application, the Tribunal ought not to
interfere We do not conSidervit necessary to dwell on this cen-
tention in any detail s there is no doubt that even in policy
matters interference is permitted if it is vitiated by arbitrari-
ness, which was precisely the contention of the petitioner. However,
as on an objective consideration,we are unable to discover any
arbitrariness in the impugned rule and indeed find it based on
good reason, no interference by way of striking down the para-2,1/l
of the letter dt.8'7787, as urged by the petitioner is called for'

133 While arguing all the time in favour of ante=dating

the DITS of a late joining senior, Mr Sen, Ld¥Counsel for the
petitioner has finally urged that his main grievance was that he
was tied to Sri RUK/Puri, although he was not cleared by the
Selection Committee as he failed to satisfy the suitability crie
teria as he had never worked as a Divisional Railway Manager®
Mr.Sen has even conceded that if Sri Puri was also selected, the
position of the petitioner would be different and his argument
would be difficulty Thus, the ultimate stand taken by the peti-
tioner seems to be that his DITS should have beenmstored to
2877462 as Sri Puri was found ineligible for empanelment. We find
it difficult to accept this argqument atleast in the facts and cirke
cumstances of the present case, In the first place, in the appli-
cation itself, the petitioner had raised no such contention and
restricted his case only to the supposed unreasonableness of
para 2814114 of the letter dt.847/87, while the contention now
under consideration is in substance an argument that para-27'1;1#
should not be attracted unless the conundrum referred to in

Note~2 actually arisesy No such case having been made out in the

/ :.0&013
N
<



-13 -

application, the respondents had no opportunity to state their
reply in this regard and thus it must be held that the present
case has not been contested on this footing; it is only in the
rejoinder filed by the petitioner to the reply of the private
respondents that the petitioner has made out a case that since
Sri Puri was not cleared by the Selection Committee, he should
lose seniority in terms of the provision catained in para-2:il,2
of the letter dt/B{7:87 compared to that of the applicant This
does not exactly follow from para-2.1%2, which lays down that in
case any officer is superseded on ground of suitability by any
officer of his ownservice, he will take a place, which is below
that of his erstwhile junior, who has superseded himy This para,
therefore, does not provide for restoration of DITS to the offi-
cer superseding a seniory At any rate, in the absence of an
opportunity to the respondents to contest this position? it would
be wrong to uphold the petitioner's contention,’ It may, however,
be pointed out that a similar contention was raised before the
Madras Bench in the case of MRajan Kutty vs¥ U.0,I & Ors'f = O7A;
Noy'552/96, In that case, it was urged on behalf of the applicant
that the concept of notional DITS was an exception to the enew
ral approach which should be construed strictly and would come
into picture only at the time of integrating the seniority of
officers belonging to various services and when the conundrum
mentioned in Note-2 of the letter in question arises’ This con-
tention was rejected as the instructions in para 2il,1 become
relevant only at the stage for determining the inter se seniority
and the consideration of suitability for empanelment comes at a
later stage before the Selection Committee;! There was no dispute
that according to the eligibility criteria, Sri Puri along with
officers of other railway services were considered for empanel-
ment for the postsof General Manager and equivalent when the
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inter se seniorityllist was already prepared, ’herefore, @ven

if subsequently Sri Puri did not satisfy the suitability criteria
there cculd not be any question of restoriné the DITS to the
petitioner as it might agversely affect the position of officers
from other services in the integfated seniority list, We,
therefare, do not find any merit in the contention under
consideration, |

1a% .Far reasons indicated above, the petitioner is not
dntitled to the relief claimed by him and the application is
accordingly dismissed, The MA also does not call for any order

and accordingly dismissed. Parties to bear their own costs,
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