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JUDGMENT

D.Purkayasthas I, M,

This application undar section 19 of the Administrative
Tribunal Acts 1§85’ is byapuperannuated'ﬂailway employea.
seeking a direction from this Tribuﬁal upon ths Railuay
Administration-respondents to alley him the pensionary bensfits
under the pension schems and for @ further direction that the
ébplicant shou ld be gréented ﬁensionary benefits w.e.f. the
aate of his retirement on 2412.19?3: @s per the judgment cf tha
Hon'ble Apex Court reported in AIR 1995 SC 983 (ﬁ.§ubramahiém V8.
Chief Parscnnel COfficers Central Railway & Ors.).
2. The case of the @pplicant in shert is that he retired as .,

Paon on 2.12.1973» but he did not cpt for pensien under the
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pension scheme &g introduced by the Railuway Department in the
year 1957 &end he did not opt for pensionary benefits and ag
such he was granted SRPF;oﬁ Tetirement. According to the
applicant» as per the judgment of the Hon'ble Apex‘court
referred to aboves he is entitled tc the benefit of pension
instead of SRPF Scheme. It is further avered that ihvviau

of the judgment of the Hon'ble Apax Court’ some benef its were
given to the other employees similarly circumstenced by varioys
decisions of this Tribunal. But the applicent was not granted
the benefitsy hence he has filed this cese before this Tribunal,
3. The Railway-respondents filed wuritten objection denying

the ckéim of the applicant etating inter alia that the applicant
was appointed in the Railway service wes.f. 3.12.,1943 and
subsequently retired from service w.e.f. 2.12.,1973» when he was
work ing as Peon. At the time of his retiremsnts he was governed
under the SRPF Scheme in as much as he did not exercise his
option to come intc the pension scheme. As suchs his ssttlement
payments were made under the SRPF Scheme. It is further avered
in the written dbjection that the staff appointed in the Railway
department after: 1957 autcmatically'camé under the purvisw of
the pension schemgy but the empleyees who were appointed before
1957 uere given adequats chance to opt for pension undsr the

pension scheme with & clear stipulation that the failure to

‘exercise the option for pansionvscheme9 the staff concerned

weuld bs governed by the SRPF Scheme. Since the applicant did not
opt for pensien.scheme before his retirement» he was gu ided
under the SRPF Scheme and settlement duss were paid accordingly
and thereby after @ lapse of 23 years frocm the date of his
retirement on 2.12.1973» the applicant has new come before this
Tribunal with a prayer to get pension. The application iss
therefore, ljable to be dismissed.

4. Heard ld.counsel appearing on behalf of both the parties.
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Ld.counsel M .B.Chatterjees appearing on behalf of the applicant

submits that the other employees like the applicant were granted

similar benef it of pension @s psr the judgment of this Tribunal
in 0.,AR.1110 of 1995 (Gadadhar Chattafjee ve., UOI& Ors.). He
further submits that similar benef its should bae granted as

Eer the decision of the Hon'ble Apex Cburt reported in A IR 1995
SC 983» uwhich is binding to all concerned including the respon=-
dents. .

S Ld.counsel» M.C.Samaddar» @ppearing on behalf of the
respondents submits that thers is no dispute that some benefits
were granted to the applicants mentioned above i.a. Gad;dhar
Chatterjees as par the judgment of this Court bearing upon

fhe judgment of the Hon*ble Apex Court reported in AR 1995

SC 983y yet the present applicant is not entitled to get the .
benefit of the gaid judgment in view of the latast decision of
the Hon'ble Apex Court reported in 1996 (2) SC Service Law
Judgment - page 258 (Shri V.K.Ram Murthy vs. Union of India

& Ors.). RafafrinQAto the judgment of the Hon'ble Apex Court
(Supra), ld.counsel Mr.Gamadder:en behalf of the Railway=-

Respondents submits that the Hon'ble Apsx Caurt in &IR 1995 SC B3

in Subramaniam's case had overlooksd the judgment of the
Censtitutionai Bench of tha Hon'ble Apsx COurt reported in
1990(4) SCC 207 (Krishnan Kumar vs. Union of India & Ors.)
where the matter of entitlement of pension under the pensIOn
scheme in respect of the smployses who were appointed prier to
1957 had been dscided. So in view of the latest judgmsent of
ﬁha Hon*ble Apex Court» the applicant is not entitled to get
any bunefit of pension after a lapse of 23 ysars.

6. In order to controvert the submiséions of the ld.caunsel
for the respondents: the ld,counsel Mr.Balai Chatterjees on

behalf of the applicant further submits that the applicant was
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not allowed any aopportynity to exercise his option in view of
the Railway circulars issued by the Railugy authoriﬁies and
thereby he is entitled to get pension th¢ugh he did not exercise
his options as submitted by the ld.counsQI for the respondents.
7. The main question that arises Fér cons ideration before us
is‘that whether the psnsion scheme that was in operation w.a.f.
1857 while the applicant was in service and option was nof sought
for for the sames will be entitled to come under tha ﬁension
scheme after 23 years of his retirement. - order to dissol§e
the disputed questions raised before uss we would lika'to rﬁfor
to the relevant paragraph ef the judgment of the Hon'bls Apex
Court reported in 1996 (2) SC Services Lau Jusgments - 262

where their Lordship held -

®In visu of the aforesaid seriss of decisions of this
court explaining and digtinguishing Nakara's case the
conclusien is irresistibde that the petitionsr whe
retired in the year 1972 and did not exercise his
option to come over to the Pension Scheme even though
he was granted six epportunities is not entitled te
opt for Pension Schems at this length of time. The
decision ef Ghansham Das case on which the learned
counsel for the pstitioner pleced reliance. The
Tribunal relisd upon Nakara's case and granted the
relief without cons idering that Nakara's decision
has been distinguished in the Constitution Bench

cags of Krishena Kumar and other cases referred te
supra, Thereforer dismissal of the special lsave
petition against the said judgment ef the Tribunal
cannet be held to be law laid doun by this courts

in visuw of what has besn stated in Krishena Kumar's
casa. The ethar decision eof this court in the case

of P.Subramanian (Ukit Pension (Civil) No.881 ef
1993) the Court merely relisd upon the dismissal

of spscial lsave pstition against the judgment of
Tribunal in Ghansham Das case and digpesed of the
matter ands therefores the same alse can not be

hald to be @ decision en any question of law. In

the aforesaid premises and in view of the legal pesition
as discussed abever the writ petition is dismissed
but in the circumstances withoyt any order as to

costs,* .
- Quur Y
Before dsaling with theﬂeffect of the judgment of the Hon'ble

Apex Court in V.K.Ramamurthy cases it is to be cons idared whether

the present applicant was alleued any oppertunity to exsrcise his
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eptien te switch over to the Pensien Scheme frem the SRPF.

Ws have gone through the applicatien of the applicants» but

it is found that the applicant did net make any ave:ﬁent in the
application that hs uas not alleued any opportunity to exerciss
his optien. In paragraph 4.2 ®f the applicatisn, there is &
specif ic averment that the apblicant failed tes opt for
pensienary benefits and as such was granted SRPF en retirement.
But dur ing arguments: ld,counsel Mr.B.Chatterjes» appearing on
behalf ef the applicants submits that the requisite notice

was net served upon the applicant by the Railuay-department as
per the circular contained in the netification ne.PC 111(73)

PN 13 dated 23.7.1974 uhere there is a specific direction that
contents ef the letter should be brought to the notice of all
retired empleysss who are eligible for this eption or to the
families of all dsceased Raiany sarvants who mdy have d jed

on or after 9.7.1973 before exercising any eption in time

and allowed time for refund should also be advised to tham
simultansously. Alonguith the written arguments filed by the
ld.counssly Mr.B.Chatterjees for the spplicants he has also
submitted a judgment of the Bembay<Bsnch of the C.A,T. dated
6th of Decembers 1996 (C.L.Amin & Ors. vs. Union of India

& Ors.). j1 that case a question arose whether personsl notice

was mandatory or not as contemplated by the ld.counse| M.Chatter-

jees on behalf of the applicant and matter was referred to the
Full Bench of the C.A.T. and it was decidsd that annexure 'A'
to the application i.s. Railuay Beard circular dated 23.7.1974
does not contemplate personal individual notics. Hence 81l
that is needed is sufficient adequate notice. Matters like this
cannot be put into a straight jacket, If there is @uff icient
publication to intimats the affected partiess that should be
notice enought. It was Furthef opined by the Full Bench of the
CAT that if the modalities envisiged in A/1 are satisfieds

suff icient and adequate notice must be desmed. Ultimdtelyr the

e6/=



Hon'ble Full Bench held that -
"We ansuer the question referred to us as fellows 3~
Annexure-1 doeg not contemplate personal
notice in the shape of individual noticas
letter or informatjon. Publication in the
Gazette and in the press and in prominent
places of access to applicants will be
sufficient notice for purposes of the rule."
8. h view of the judgment of the Hon'ble Full Bench ef
the CAT in C.lL.Amin's casas it is found that ths burden lies
with the applicaht to show that he wag not served with notice
and he had no knouledge abaut the circular or about the benef it

entitled to him. In the absence of any categorical averment

as regards receipt of notices as contended by the ld.counsel

for the applicants we are of the view that the abplicﬂnt fajiled
to discharge his burden that he had no knoulsdge of the circular
before mak ing this applicatioh in getting relief under the
Pengion Schsms. Since the appiicant has fajiled te dischargs the
burden of having no knowledge of thes circular of the Railusy
Board and publication of the circular at prominent places was
suff icient notices the arguments advanced by M.Chatterjes on
behalf of the applicant is not sustainéble. We have gone through
the judgments carePully of the Hon'ble Apex Court reported in
Krishena Kumer vs. UOI & Ors. (1994 SCC 207) @nd R.Subraménian
reported in211395 SC 983 and the latest judgment of the Hon'ble
Apex Court reported in 1996 (2) SCC 262. It remains an undisputed
fact in this case that in the case of R.Subramanian (AIR 1995

SC 983)» the decision ef the censtitutional Bench of ths Hon'ble
Apex Court reperted in AIR 1990 SCC 207 (Krishena Kumar vs. UGI
& Ors.)» has not been considered. But the Hon'ble Apex Caurt
had categorically epined that the legal effect of the judgment
of R.Subramanian (Supra) in paragraph 5 of the judgment in
V.K.Ramamrt.h‘y's case (1996 (2) SCC 262 is not Feund. The

judgment of the Hon'ble Apex Caurt in V.K.Ramamirthy's case is
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the latest cne. Thersby we have ne ether alternative but to
follcu thae lstter judgment of f.he Hon'ble Apex Coyrt where

it has been specifically stated ifhvgaragreph 4 that the
distinction between those b-lcng.ing to the pension scheme and
those belonging to the contributcry provident fund scheme

has been rightly dealt with in Krishena Kumar case. So in

vieuw of the cstegorical decisions of the Hon'ble Apex Courts

we are constrained to hold that the applicant is not entitled
to get the benefits of pension under the Pension Schemes as
claimed in this application., Thereby» the application is devoid
of merit and liable to be dismisssd. l

9.  Accordinglys we dismiss the applicationsuithaut any erder

as to costs,
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Judiciel Member Administratjve Mamber




