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D.Purkayasthas J. M,

*Ddggf\ One Smt.Arati Roys wife of Late Shri Saroj Kumar Roy

Fllaé this appllcatlon before the Trlbunal seek ing follouwing

“ ymwh .
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directions upon the respondents :

"For giving promotion te her hugband, Late Sh.Saroj

Kumar Roy to the post of U.D.C. weesf. 12.7.67

and to the post of Agsistant y.e.f. 7.,10.77 and

to the post of Supérinténdent (Non-gazet ted)

weesf 17.10.1987 to 30.9.1982 when junior off icers

of Late Shri Sarej Roy yere alloyed to be

promoted ignoring the case of Shri Roy due to

pendency of the departmental proceeding w.e.f.

18,10,1966 to 30.4.1991 thaugh her husband yant ®n

¥ retirement on superannuation on &ttaining

the age of 58 years on 30.9.1982,"
2. It is stated in the application that her husband
Late Shri Roy and anether employes one Shri Hiran Chandra
Mukherjees L.D.C. were involved in @ criminal case and they
were placed under suspension from Uctober 1966. The criminal
cise was decided on 21.2.1981 in favour of them acquitting both
of them from the charges against them and’thereafter'by an order
dated 1.7.1992» they uyere reinstated in the service. The period
of sugspension of Shri Roy from 18.10.1866 to 30.9.1982 uas treated
on duty. After thats by of fice order dated 10,9.1992, all dues
payable to Shri Roy wag paid. Thereafter Shri Roy expired on
27.6.1993. Now on 15.4.1996s the applicant filed this application

, that -

claiming the afoeresaid reliefs on the groune /the co-employees
Shri Hiren Chandra Mikherjee was granted notional promation with
arrears of pay and allowances as per direction 9F thc‘jriﬁunﬂ} in
0.A. NO.543 of 1993‘./Hancs; shé relaimes. that she. is entitled te get
benefit of prometisn of her husband,” -~ = ~ °
3. " The case is contested by the respondents by filing a
written statement by uwhich they denied all the claims of the
applicant., They submit he yas acquitted from the criminal case

on 21.2.1991. A categorical stand taken by the respondents is

that the benefit of promotion as claimed by the widoy wife of

o e @pplicant could not be extended to the applicﬁnt's hu sband

since he had superannueted during the pendency of the cage and
his suspension order was withdraun w.e.f. 30.9.1992. It ig also

o

stated that the applicant's deceagsed husband had neither challenges
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the said of fice order nor raised any claim of promotion before

institution of the case by the applicant. Sos the application

is liable to be dismigged ag it is cevoid of merit.

4. The applicant also filed rejoinder stating inter alia that

her husbah@ vide his representation dated 21.6.1991 (@nnexure 'A/:
page 25 of this €.A,) claimed all service dues including
promotiens But the respondents vide office order dated 1.7.1992
granted some benefitss but promotiohal benefits ysre not granted
and the representation of her husband dated 21.6.1991 was still
not finally disposed of. In view of the said positions there
was nothing to shoy that the applicant's husband had.abanﬁoned
his claim. hﬁ Fﬂct:ngwfha case of Shri Hiren Chandra Mukherjee
vs. Union of India & Urs. » the aphliqant cﬂme‘to knoy that her
husband was illegally @denied his duess service benefitss and she
persuaded the same by giving Advecate's notice to the applicant.
Now respondents cannot evade their responsibility of payment

of duas Othér decedased husband including promotion.

5, e have hesrd the submissionS’ qﬁ;both the parties and
perused the recordsg. Regirﬁlng the mﬂlntalnablllty of the
applicatien filed by the appllcant as uldﬁuvulfa-of the employee
deceased) Shri Saroj Roys it is submitted by the 1d.Advocates
Mr.R.K.De that yife of the deceased employee has legal right to

,,t
seek relief in respect of promotlcﬁ‘anJ"Flnanclal benaflts f or

the reason that all rights oFméro;;t;o&dﬂnﬁ financial benefits
had devolved upon the yidou ulfa after the @eath of her husband
and the respondentsbeing a uei?are states“E%‘bouné to act.in
@ccordance with the principle of natural justice as enshrined in
Ariiclms 1a'and 16 of the cohstitutionr_ gince the prOmotiandL

benefits and arrears of péy and alloyances were fjranted to the

co-employees Shri Hiren Mikherjee on the basis of the direction

given by the Tribunal in 0.R.543 of 1993 filed by Shri fukherjee.
The ﬂppllcant 15 ‘also entltlad to gat@q&mllar bunaflts An

raapmct of her husband.,- . «olf=

{



6, The ld.Advocates M.R.KsDe has reliaﬁton the judgment
reported in 1996 SCC (L&S):ZSQ (Sudha Srivastava vs. Comptreller
and Auditor General of India .and Urs.)s tha'juagmant reported in
(1983) 24 ATC 611 (T.N.Bhargava, IPS vs. Uhion of India & Ors.)
and the judgment reported in AIR 1991 SC é01 (Union of India &
Ors. vs. K.V,Janak iraman ané Ors.)s uhere ihair Lordship of
the Hon'ble Apex Codrt held that the Govt. cannaf deprive any
benefit including salary of promotional post on the principle of
‘no wyork no pay' bagis yhen the employee is exonerated from tha
~charge levelled against him. The,ld;RdVOCita br,Dep further
relies on @ decision reported in 1990 (12) ATC 643 (S.Semson
Mertin vs. Union of India & Orse.)s where Full Bench of the
Tribunal held th;t;ih;employsa who was suspended earlier on
criminal praceedingé is reinstated im services he is éntitled to
get Fu%} pay and alloyances for & peried of suspension; 'Bgiﬁi;;"

%he ld.advecates Ir.Degh had cited

another decision reported in (1994) 27 ATC 155 (Indrani Bai
’vs. Union of India in which the Hon'ble Apex,COuEt‘in respect
of the relief sought for in the,applicﬁtidnvAenté££§i‘wéwgggwﬂ
| claim of the yidow of the deceased employee though the decedsed
employee did not file any case before his death.
7. Ld .Advocates Mr.R.K.De further submits that due to inaction
on the part of the respondents in granting ralief as claimed for
in this @applications the applicant as the yidoy uife_is getting
less pay toyérds pension every months so the cause of action is
@ running one since the respondents did not grant the benefit
including the retiral benefits as claimed in this ﬂpplicﬂtioﬁjiﬁéﬂ
8. Mrs.Kan ika Banerjee; ld .edvocate For the respondents staf;d
that the applicant's husbands decsased Saroj Roy before his
geathsdid not claim any prometion on the ground Oé.st&rSESSian

*i////(/;; alleged by the applicant i.e. yife of the decessed amployee

"’\ in this caese. Mrs.Banerjee further submits that the legal

"representative of the dsceased empleyée is not entitled to the
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relief as prayed for as ragards the claim of promot ion and

cause of action

thereof yere entirely personal to Shri Saroj Roy

and that did not survive after his dsath. So the application is

liable to be dismissed.

-9, Mrs.Banerjee had cited @ dacision of the Hon'bla Apex

Court reported in 1989 (10) ATC 378 (Paluru Ramkrishnaiah.vs.

Union of India}

in which it h@s been held by the Hen'ble Apex

Court that the back wages for the peried for which @ person

actually e¢id not york in the promotionpal post is not payable.

Mrs.Banerjee further submits that the post of U.D.C.:and Assigtant

ére noOn-gslection posts but the post QFHSUperintanﬁent is a

selection pogt:and the husbane of thevﬁpplicﬂﬂt could not claim

promotien as @ matter of right to the higher grade of service.

Mrs.K&nika Banerjee further submits that the applicant's husband

did not file the cage before his death. The case of the applicant

would have been

otherwige if the applicant's husband after filing

of the cage had died during the pendency of the case and thareaffer

the applicant could be substituted. So the petition is liable to

be digmissed on

the grounds statea ébove.

10. Regard ing maintainability of the application by the widoy

wife of the deceased Saroj Roys @ question is to be decided by

us as t@ whether legal rapraaenfativa of the deceased Saroj Roy

has right to sue in respect of service matters including promotion

ane back wages.
vs. Comptroller
where @ similar

runs &g folleoys

Wihether

We first take up the éﬁse_of Smt.Sudha Srivastava
and Auditor General of India (1996 (2) ATJ 285)(sC)

question was framed by the Hon'ble Apex Court yhich

{

the heir of a givil servant yho yas prosecuted

in @ court of lay but was ultimately acqu it ted» though
by that time he had dieds c&n be permitted to continue
the proceedings before the court and claim the grant
of retrospective promotion to the deceased ané the
consequential monetary benefits.”

N\,

Ly//// In th&t casey the husband aof the appellant wyas a member of the
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Indian Audit & Accounts Service (Class I) and criminal proceeding
wes started againSt her husband and'Spaéiﬂl Judge convicted

Shri S.5.Shrivagtava and sentenced him to imprisonment of 2 years
ang a fine Of_%.10v000/-. He preferred an apﬁeﬁl before the
Hgn‘bl@ High Court of Patna against tﬁe conviction and sentence
and during the pendency of the appeal Shri Shrivastava died. On

@n application being mades the wife of Late Shrivastava as his

‘heir was permitted to be substituted in the proceedings. Ultima-

telys by judgment déted 13.4.1983, the said appeal yas allowed

and the conviction and sentence uwas set a@side. Thereafter the wife
of Shri Shrivastava gsent @ representation to the State claiming
retrospective pfamqtimn and éonscqqential benefits to her husbane,
but that representation wes rejected by an order dated 10.7.1987.
After the rejection of the representation filed by the appellant
the yidoy wife of.Shpi Srivagtava Filed an applicatidn before
the C.A.T, Patna Benchs Patna, But the ld.Tribunal of the Patna
Bench by & judgment dated 5.10.1989 rejected the application of
the 3ppellaht by holding that the right for enforcement of
promotion accrued only on the écquittal of the appellant's husband
and &g before such acquittal he had'dieds then his personal right

of enforcement of promotion did not actually accrue ands therefores

‘nothing survived to his legal heirs. In coming to this conclusions

the Tribunal yas of the Vieg thagga civil gervant could not claim

promotion as of right and any benefit which would have arisen &s

@ result of the promotion could only have accrued to the of ficer

Dimsélf and not to his legal heirs if he had died before the

judgment for acquittal yas delivered. The Tribunel also came to

_ That was also not accepted asg
the conclusion that the application w4s barred by limitation./it i

found that after the acquittal of the appellant's husband, a
promotion and retirement '
representation claiming the/benefit:was submitted by the appellant
in Januarys» 1984» yhich yas followed by @ reminder in Aprils 1584
but by letter dated 29.6.1984s; the representation uas rejected,
The mere fact that the @ppellant received @ letter dated 10.7.1987

rejecting her fresh @application dated 4.3.1987 could noty it yas

it
hald»Lg;ve'her a fresh cauge of action and the pericd of
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limitation had to be reckonae FrOmv29.6.198&. Thereforer the

application yhich yag filed before the Tribunel in Mays 1988

‘'was not barred by limitation as well. But Hon'ble Apex Courts

relying on the judgment of K.V,Jankiraman (1891) 4 SCC 109) held
that the claim of the @ppellant yas rejected by the Tribunal on th
ground'that right to promotion wds & personal fight and heirs of
the daceased have no right to make any claim in regard thereto.’
The Tribunsal fell in srror ins®s much as the pfoceSS-FOr promotion
to the post of Agcountant General (Gr._II)s regarding Late 5,5,
Shrivagtava had already been undertaken and the tggaled cover®
procadure"F@llQuod.‘uhatsvmr the rights the deceased had, ag @
result of this "sealed cover® the procedure having been folloyeds
stood establighed ag on that aaté. Along with the right to york
in the higher posts if he uss to bs promoteds hs yould have also
got @ right to salary in the highér scale., The effect of the
acquittﬂl of the &@ppellant's husband must be regarded ag if he had
baen wyrongly convicted. Has thereforss would have had & right to
héve bean placed in the highef scale of pay» if he had been
selected for promotion @nd this is @ right which would devolve on
the 1eéal heirss if during the penéency of the proceedingss the
said employee expired,

1. In Prabhavati Devi vs. Uﬁln(1§96 (2) ATJ 284 (SC)s - leavs

we&s granted to the applicant uﬁo was the yidoy of & temporary
railyay servant uhb died yhile working as @ substituts in the
Railways but the railyay servant ¢died bafore getting the temporary
status in the Railyay depsrtment. This judgment indicates that
the right of promotion may be & personal one and can be claimse

by @ widow wifes sO submgzgéétgjtihe le .Advocater Mrs.Kanika
Banerjee.is not sustainable,

12. From the aforesaié judgments of the Hon'ble Apex COourts

it is found that right of salary and promotional bespafits of

k\qéka///thm emp loyee yould devGlve on legal heirs» even if the umployea

expires. In the instant case &t our hand, sdmittedly,
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‘the applicant's husband, Saroj Roy was placed under suspension
in 1966 and he Qent on retirement Frem'serQice on' superannuation
in the.Yeﬂr 19825 but criminal cage thbh wds started against
him ended @n his acquittal from the charges imvelled'ﬁgainst:
him on 21.2.1991 and Sarej Roy died on 27.6.1993.- It also
remains und isputed that 3Fter‘acQuittal from the criminal charge
on 21.2.1991 the applicant yas reinstated in service and his
period of suSpensién from 18.10.1966 to 30.4.ﬁ@3& ués treated

ds pesriod speht on duty by &n order cated 1st j&iy,.1%92
(annexure 'A/3' to the pmtition); Saf@j Roy was paid arrears of
pay ane alloyances by & letter dated 10th Septembers 1992,
According to the present applicant,'hef husbénﬁ submitted 2
representation to the authorities on 21.6.1391 (annexure *A/ 2!

to the petition). That representations sccording to the appli-

cant had been partly disposed ofs where the applicant made an

application for promotion which would have been due to thecégaﬁaﬁﬁ
in , _
emMployee normally had he not been/suspensith for that period, It

is also an admittéd fact that no departmeggal proceed ing has been
initisted againgt the husbane of the applicﬂht dyr ing fhe-
criminal proceed ing.and before his death,

13. The Rajasthan High Court in the case of Gul Mochammed vs.

UOI (1973 (2) SLR 35) held the viey that lagal raprasent&tivgs
wds not entitled to the relief which was claimed @gainst the
dismissal From sﬁrvice and during the p@ndency of the case the
petitioner having died,

14, The Hon'ble Ailahﬂbaﬁ High Court in AIR 1965 Allahabad 114
(JoPoMathur vs. UP Govt.) held :

"In this view of the matter it is important far us
to say that with the death of the plaintiffs the
suit died and the court couled not give any relief
to the legal representative before the court
continued the appeal ane on behalf of and in absence
of the plaintiff, yes therefores hold that although
the legal representatives would not have been

entitled to seek the declarations yhich the plaintiff
Cp//f - saught after his deathy they ars entitled to our
,&2\ Fibding that dismissal of the plaintiff uas wrongful
Ty and as a result they are entitled to such consdquences

that Flow from such @ finding."

from the judgment of the Allahaﬁad-High Caurt it is fanm that

consequential relief yhich folloyed from the setting agide gf
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the dismissal order was available to the legal representativess
of th@vdeceasad.
15, The Hon'ble Apex Court in para 10 of the Judgment of

Smt.Suedha Srivastava's case had further held :

"Je ares therefores broasly in @greement with the
finding of the Tribundl that when an employee is
completely exonerated meaning thereby that he
is not found blameyorthy in the leagt and is not
visited yith the penalty even of censures he hag
to be given the benefit of the salary of the
higher post alongwith the other benefits from the
date on which he would have normally been promoted
but for the disciplinary/criminal proceedings.
Howevers there may be cases yhere the proceedingss
whether disciplinary or criminals ares for examplas
delayed at the instance of the employee of the
clearénce in the disciplinary proceedings or
agquittal in the criminal proceedings ig with
benef it of doubt or on account of non-availability
of evidence due to the acts attrlbutabla to the
employee etg." -

So in view of the decision of the Hon'ble Apex Court @s enunciated
in psragraph 10 of the judgmant referred to abover ya are of the
view that Smt.Arati Roy 8g yidow wife of the decaﬂsed_Sﬂroj.ROys
is entitled to make an application before the Tribunal for
grenting retrospective promotion to the deceased Saroj Roy and
A In adverting to the claim of retrospective promotion it
__the consaquentlal monetary benefits thereof . /is fownd -if thesimst-
ant ca%a/the hppllcant’s husbands Saroj Roys uwas placed under suspension
" and that period of suspension @fter his agquittal froem the
criminal case ,#s rcgularlseﬁ trmatlng the period of suspension
by an order dated 10.9.1592
, @s on duty and he was granted some arrears of pay/after revocatien
of his sugpension order in 192 and Shri Sarej Roy expired on
27.6.1993. But before his death Saroj Roy submitted & repressntatioc
to the authorities by annexure 'A/2' to the applications cléiming
gome benefits inmeluding promotion during the period from 1966

to 1982. Ld.Advocate appearing on behalf of the respondents

could not show &ny péper that they méintained sealed cover

Uaedure during the period of Saroj Roy's SUsbansion when the
5 AR
;'\\X\ question of Saroj Roy's junior came up for consideration For -

v

promotion to the higher grade.
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16. The applicant® e~hexgbsmd claimed promotion yith retrospective

effect in the cadre of U.0.C. wee.f. 12.7,1966 and to the post

, ; v

of Assistant y.e.f. 7,10.1977 uhen the juniors were promotes to
FaN

- the respective grades mentioned above. The applicant also claimed

promotion of her husband to the post of Superintendent in the

scd8le of Rs.70U=300 (gazetted)s y.a.fF, 7.10,1977 to 30.9.1982.
Rdmitted lys the post of Superintendent is a selsction post and the
posts of U,D.Clark and Assistant are non-selection posts. Since
the @pplicant was under suspensions his right of promotion to the
higher grade @also remains suspenged till the ravocation of the
suspension order or till acquittal from the criminal cas;.;ltwhas
besan stated earlier that Saroj Roy was reinstated by @n oréer dated
1st Julys 1992sand the period of his suspension from 18,10.1966 to
30.9;1982vua3 treates @s perjod spent on duty, which would be
evident from &nnexure 'A/3' to the aspplication. It is @ Fact that
co-employees Shri Hiron Chandra Mukherjee was given retrdspective
promotion &n@ salary etc.» after reinstagement in services as pear
direction of the Tribunal in 0.A.543 Df.1993 4 isposed ﬁF on S,6.83.
(Awrmemanae A ST e SR Cadaas ) 2 ¢

17. In viey of the circumstancess since Saroj Roy uﬂsAaxOnmratad
from the criminal e¢harge Ghd Nno departmental proceeding yas
instituted against him and algo against Shri Hiron Chandrs Mkher-
jee during the continuance of the suspension periods the applicant's
husband ywas yrongly denisd pramationbin the higher grades uwhen his
juniors were Qramoted during the suspension perioss uithgut follow
ing sealed ¢0ver process. The suspension in contemplation of the
departmental proceeeing or criminal procesd ing against them cannot
be deemed to be @ punishment under the provisions of 0CS (Conduct &
Appsal) Ruless 1965s The respondents could have maintainad "sealed
cover® process for giving Saroj Roy the benefits of promotion in
céase he was acquitted from the criminal casa; The department, ag
per the instructions of the Govt. of India from time to time couls
have also sasily revieyed the order of suspension for the burposg
of reinstatement @s the criminal case wés pending for & long time
since 1566. The respondgents also cou ld haQs reinstated the appli-

L.
c&nt' s husband hhawﬁid ﬁﬁ% Follow the procedurs of revisy of
. ot A

e o e ﬁfucedﬁnfor the purpose of consideration for pTomo-

tion to the higher grade yhen his junior uss promoted to the respec-
0.11/-
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tive gredess as stated in the applications mor uas‘uhe reingtated.
The claim of premotion was mede by Saroj Roy on 21.6.19%1 (@nnexure
YA/ 2' to the application) and that repr@aantatioh hag not been
disposed of by the respondents in this csse till date. So employment
of @ Government servant may be of status not an agreesment of contrac
yet @ag per the judgment of tha~an'bl@ Apex Courts as referred to
aboves it is al@§r'that right of the decedsed esmployse in respect

of promotion and monstary benefits would daVOluu%ggH£ha lagal

heirs an€ the judgment of the Allahabad High Court anﬁ‘tha thﬁsthﬂn
High Courts as referred to aboves uere decided long &go ané those
judgments are no longer & goo8 lay in viey of the judgment of the
Hon'ble Apex Court uhere it is found that is is open to the heirs
ﬁnﬁ representatives of the cgivil gervants to get the matter

@agitdted or decided in @ court of lay in respect of promotions and
monetary benefits even after the death of the employse. Basing on
the judgments of the Hon'ble Apex Court reported in Smt,Sudha
Shrivastava @nd Prabhavati Devis it can be said that thé maxim

"‘cth personﬁlls moritur cum persona® operates to a llmlted purposg

R. v Sevanl en ™M dewer Ve

and that maxim by itself domes not take auay the right DF a legal
representative or hefif to pursue the matter in service jurisprudence
Hence» we are of the viey that ths application is maintainable in
the facts @nd circumstances of the cass.
‘18._ Regard ing the slaim of promotion duming the suspesnsion period
ag cle#imed due to acquittal from the criminél cage pending &gainst
himy it is #&Emitted by the respomdents that they did not revieuy the
pericd of suspengioh from time to time. The authorities could have
revieuyed the oreer of suspension from timé to time., Instesd of doing
thats they @llowmd continuance of the suspension order till 1991
though it is known to the @uthoritiss that Sarojrﬁqy wou lé go on
superannuation in 1882, Unﬂmr~tﬁe pension rules:s age of superannua-

tion is trsated as @ compulsory retirement from service. A civil
of superannuation

2////«sesrv‘?\in‘c, hasg nO? right to continue in service on attaining the ags /

0012/“'
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s prescribed by the rules. It is not denied by the respondsnts
that some of the juniors were not promoted to the post of U.O.
Clerk and thereafter to Assistant and tdvthé poét of Superinten-
dent.../In between the period 1966 to 1982 i.e. the date of
suparﬂnnuation; 30.9,1982; and in viey of fhe cirgumstancess it is
chvious that_the spplicant's husband yould have besn promatad to
the respective highwr grades had there been ne'crimihal case and L;
order of suspension. 56 on acquittal from the eniminal chargess
the @pplicant's husband cennot be hele responsible for non-cons ide~

as it'was done in respec't of 'Shr i *Mukherjee
ration of his promotien to thm highar grad el Since he uas also

g such actiuittaa.uftoqummn cage-.
completely exonerated from the criminal ciheérges :/ clearly indicatc

that the applicant's husband wag not found blame-worthy &nd he

~was not visited yith any penalty even that of censure.

19. The Hon'ble Apex Court in K,V.Janekiraman (1891 (4) SCC 109)
has explained thabsactrine oFi;no work no pay' theefy when an
smployae is GCquittadboF the criminal charges ageinst him. The
@pp licant' s husband: Shri Sarej Roys tharefore: ﬁould not perform .
hig @utlas since he yags placed unﬁar suspenslmn on the basis

A

of the criminal case started 2gaingt him. , It remains undisputed in

p-
this case that the posts of U.D.Clerk and Aséistant are. non=-
selection posts. S50 question of suitability test did not arise
for the purpose of premetion to the post of U.D.Clerk @ng to the
post of Hssistant respectively from the grade of L.D.Clerk
because in case of nop-selaction ﬁosts: seniority-cum-merit is
the criteria For.thm purpose of promotion to the higher grade.
But this theory is not applicable in respect of sélectiﬂn posts.
Sslmctioh posts are to be filled up on the basis of merit-cum—
seniority and thereby the applicant's husband could not have

faced any test of suitability for the post of Superintandents

which is a gelection post. S0 in viey of the peculisr circumstan~

i&']m/,//cas: we have no hegitation to hold that since Saroj Roy's period
(\

of suspension from 1966 to 1982 was treated ag on dutys he uds

4lg0 entitled to be considered for promotion to the = "~-i5 & .-
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@g per senicrity only,
E nan-salectaon post. L'uu do not find impediment on the part

of the Govt. to give notienal prometion to Séroj Roy to the

‘higher grawss of U,D.Clerk ane subsequantly to Assistant yhen

\

juniors to him yere promoted to the grades of U.D.Clerk and
Assigtant during the period £fom 18.10.1966 to 30.9.1982 i.e.

tlll the sate of his superannustion.

20,  In Indranibai vs. UOI reported in 1994 (27 ) ATC 755» the
decision also supports the case of the applicant. The judgmmnf
reported in 1989 (10) ATC 378 (Paluru.Ramkrishnaiah & Urs. vs..
UBI)s has no manner of spplicetion in view of the jusigment OF
Jénak iraman's case yhich is adizﬁin?u%gzﬂgg; alsoc in viey of the
judgment of the Hin'ble Apex Court in Smt.Sudha Shrivastava's case.
21, We &re of the viey that the post of Superintendent is @
selection grade post. »Therebyvthe applicént's husband could not
claim to have been promoted on the basis of seniority alone. As
suchy we do not grant any relief to the applicant's husban€s Sarocj
Roys in raspgct of retrospective promotion in the cadrae of
Superintendent but we are of the opinion that the applicant would
be entitled to get benefit of the retrospective promotion of her
husbané notionally in the cadre of U.D.Clerk aned Assistant from
thé date yhen the juhiof of Saroj Rdy wds promoted és per the
seniority list maintain@é by the department and the &@pplicant is
also entitled to get the consequential benefits of promotion of
her husbands in viey of the observations maée above,

22. Regareing the question of limitatien as raised by the ld,
advocate for the respondents) we find that the @pplicants Smt,Arati
Roys being the yife of a deceased employees Safoj Rays Claimed
retrospective prOmotion of har hughand ana the'Financial benefits
due to Saroj Roy yhile in service. It is found from the representa-
tion (énnexura *A/2' to the application) that the applicant's

husbane Saroj Roys made representdtion to the authorities claiming

////ﬂ financial ban&flts.dnﬂ @lso for promotion due to him during the
SN\l

p@rlod of suspension.. Since it yas dacided by the Hon'ble Apex

ee o4/~



ceurt in Smt,Sudha Shrivagtava that it is opsn te the legal
representatives of the decsased to have the matter decided in
respsct of premetien as well as for retiral benefits in the
competsnt court of lay aa logal repressntatives of the civil
servants the benafit of premotien weuld have develved upen her.
Before the decieion of Sudha Shrivastave's casss we find tha
matter uas unsottledvin regpact of glaim for premetien and
financial benefits of the smpleyee yhe died yitheut fFiling any
case before any ceurt of lay. It is alge averred in the rejeinder
of the spplicant that her huskand submitted representatien and
part of the relief yas granted te her but the glaim of premotion
of her hugband has net yig'becn disposed of by the raspondonﬁs.
It is true that af ter the repressntation suhmitgad hy‘her hu sbands
ths applicant's hugband remained silent till é%:)death of=tter’—
Egajkﬁi and dus te such silence it cennet be said that the claim
of prematieh hag bgen‘ abandencd by her and her husbané en the
face of the representation submitted by him yhile he yas alive.
Even after the death eof the applicént'a tuskand» the respondents
failed te gonsider the case QF.prom@tien of Sarej Kumdr Raeyr yhen
the case of premotien of Shri Hiren Chandéra fukherjee was censi-
dered as per the directiﬁn of the Tribunal in 0,A.543 of 1993,
23, The pension rules cenfers seme right upen the applicant te
get seme family pension and retiral benefitsy the quantum ef
pensien yhigh are directly dependent upon the retrespective prome-
tien and fixatien of pay of Siraj Rey, Since we have held that the
applicant's husband, Sirej Rey» cannet be found te be blame-yerthy
for denial ef premotion as he was agquitted frem the ecriminal
'ghatge’ the applicant as legal heir» can be said te hive been
aggrieves by thézgétion'af thes respondents yho did net folley the
| pregedure of maintaining ' gsaled gever' for the purpose of censi=
‘ deration of the case of Sarej Rey» uyhile he wads in servige ane
\

after granting benefit te shri Mukherjes the entitlement of family

‘g : nsion and gratuity ete.» te the applicent yould derive from the

o] . fixation of pay geale ef the appligént's husband en premetien.

Due te the wreng aection and laches en the part eof the respondentss

the husband of the applicsents uwés denied promotion te the higher
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, grads in the rank of UbD.Cicrk and Assistant as stated aboye., As
"a result of denial ef promotion te her hushdﬁdo‘the entitlement of
‘guantum of family pension and retirement gratu ity ffmhés been
@dversely affected and the applicant is getting lessvpansien avery
menth then that which she weuld have besn entitled te on acceunt
of the death of her husband or due to the retirement of her
husband if her husbandvhad net been dé;; plecad undir’suspensien
and Qas duly prometed to the raspectivo grades when his junioers wer
promoted ﬁverlnakingvthe cage of her husband, Moreever» retrospsc-
tive prometion was given te the co-employee» Shri Hiron Chanera
Mukherjee and arrears of pay was paid) but the applicant'se husband
wag denied though they ysre si!&l&gdygiiigumstﬂncei. That inagtioen
attracted Artieles 14 & 16 of the Censtitutien an¢ the cause of
action still subsists. | |
24. In AIR 1977’56 2050 (Sualal Yadav vs. State of Rajasthan)s
it was held by the Han'élo Apex Court "uhen the representatien has
been entertained by the competent authority, then the limitation
should be reckoned from the date of the order passqd on the said
representation,®
25, It is further staﬁad by the applicant in her application
that her husband's representation uasApartly digpoged of ., The |
questien ef promotiens as cldimed by}the appligant' s husband, has
yst to be dispogsed of by the respemdentss theugh it uas done in
respasct of the ce-employess Shri Mukherjee» as per direction ef
tﬁis Tribunal, FMoereevers claim of denial of family pension and
ether r@tital benefits cannot be deniad by the respondents en the
ground that the glaim is a belated one. Since ws have held that Fix
tion of family pensiaon on retirement of the husband of the applieén
cannot be said te be barred by limitatien as the eause of acgtien
is a centinuing oner we do not find any merit in the submission
made by Mrs.Kan jka Banerjes» ld.advocate appsaring on behalf of
the respondents on that seore,

26, In viey of the aferesaid cireumstancesr we think it yould
be apprepriate te direct the respondents to censider the cass

%{¢////// of pram@tien of the applicant's husband, Sarej Reys» in the

ssk’\i///;;dra of U.,0,Clerk and Agsistant when he ua§ foynd eligible fer
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premotion frem @ particular date uhen his juniors Qﬁrd prcmoied
overleok ing the eligibility of the applicant urengfuliy; The
applicant's husband) Léta Shri Sarej Roys it is ordereds, should

be dsemed to have been promoted accordingly and his pay be refixed
natienally till the date of his retirement fFrom service on
supsr@nnuatien and ne arrears of pay shall be paid to the legal
roorosnntativ- of Sarej Rey for the period upte the date of

filing this O,A, But the applicant shall be paid her husband's
leave salarys gratuitys .tc.; during the said period from the
date he was entitled to be premaoted @nd to grant her all retiral
benefits within four menths frem the dai. of cemmunication of this

oraer,

27, The case is accordingly dispé;ad of auariing no costs.

AW

(D.Purkayasth (B.C.Sarma)
Jud icial fMenber _ Adminia:[ativu Memb er
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