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Present : Hon' b]. e IV J J us tice A 	Chatter 'ee, Vice-Chairman 

Hon ble Mr 9.i M.ts, Mukherjee, 	istrative Member 

Nirmal Kumar Singh s/o Late R3  Ktsnar 
Singh working as shop Superintendent, 
Moulding Shop, Steel Foundry GAIM4.1  
Chittaranjan under Chief MeCtanical Ingi.
neer, residing at Quarter NoD/3 Street 
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.1 ' Union of India service throigh the 
General Manager, 6A.WT, Chittaranjan, 
Djst Burdwan ; 
21Rai1way Board, service throuh the 
Chairman, Railway Board, Rail Bhavan, 
New Delhi ; 
3 General Manager, G*L.W, Chittaranjan, 
Djsti Burdwan ; 

Chief Personnel Officer, CW.IØW, 
Chittaranjan, Burdwan ; 

Chief Mechanical Eèigineer, Steel 
Foundry, CLW', Chittaranjan, Dist. 
Burdwan 
6 Sri Sajnjr Toppo working fgain as 
.Dyief Mechanica' Engineer(oduction), 
Steel Foundry CLW•, Chittaranjan, 
Djst Burdwan, Enquiry Of ficer 

Cou,l for the applicant 

Counsel f or the respondents 

RejpMdentj  

Mr 	Ghoh 

Mr PK. Arora 

}!eard on 	13.5j997 	 : 	!j997 

0 RD E 

1 Chatterjee.V 

The petitioner while working as a 

CL;W was served with a ma5or penalty charg 

for certain alleged gross mis-conduct Commit 

p Superintendent of 

-sheet dtf1o92 

ed by him in 1989 

 



when he was working as an Assistant Inspect ng Engineer(M) on 

deputation to Rail India TeciTlical and Econnic Servjces(RITES 

for short) said to be a non..Governmental Esjab1jsent under the 

Railway Board The petitioner gave a reply lbereto but it is pen. 
ding to this d ate? In the meantime, the petitioner had appeared in 

a written and viva-voce test inAugust, 199 and January 1994 

respectively for promotion to the post of A+istant Works Manager/ 
Assistant Mechanical Engineer/Assistt Production Engineer etc. on 

the basis of selection arid a pro4slonal Panri containing 10 names 

was published on 8.3.94 indicating Therein that the position of 

panelist was liable to be altered as the name of one staff was not 

included for want of vigilance clearance'.4  P4moticn has also been 
given to some employees junior to the petiti4)ner superseding his 

claim and a representation given y him on 596 for promotion 

even on an adhoc basis in terms of the Rai1wiy od's letter cir-. 
culated under Sr14o.192/8$ had fallen on dej if ears The petitioner 

contends that the DA proceeding is not sustaifnab].e for legal infix-. 

mities and in any case, it shld have been 4oncluded within a 

period of 470 days in terms of the Board' s 1 4tter d t • 10 .94 . He, 

therefore, prays for a direction to cancel, iithdraw etc. the charge-

sheet and al so for adhoc promotion to the post of AWM etc. f rom the 

date of promotion of the employee next below him 

2. 	The respondents in their ep1y state that due to the pens 

dency of the D proceeding drawn up against te petitioner for 

causing huge pecuniary loss to the railway to the tune of .443 lakhs, 

the case of the petitioner for promotion could not be considered and 

the result for promotion to the post of AWM e c. so far as it 

relates to the petitioner has been kept in a sealed cover in accor-

dance with the extant rules and a post has been kept reserved to 

accommodate him in the event of his exoneration in the  DA  proceedthg 
IA 

4c. • 
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The respondents have also contended that e DA proceeding does 

not suffer from any  legal infirmity and zfegarding the claim for 

adhoc Iromotion, it is stated that the mtter has been reviewed 

twice by the competent authority in tormi of the 5oard's letter 

referred to by the petitioner but no sco 

him at this stage because of his alleged 

serious and gross mis-àonduct The time 
a 

Board for concluding thi DA proceeding a 

was found to promote 

nvolvement in the 

mit fixed by the 

per its letter dt. 

1094 was said to be not mandatory but only a guideline . 

31 	The petitioner has filed a reioinrer dispiting the con 

tention of the respondents that the DA proceeding was perfectly 

legal and other grounds raised in the cou4ter 

4 	The petitioner has also filed a Misc.pplication on 

l696 for a direction upon the respondents to promote  him on 

an adhoc basis to the post of MM and alss to restrain them from 

conducting any enquiry during the disposal of this casey 

51 	The respondents have filed a repl' to the Mireiterating 

what they have said in the counter to theOWY 

The petitioner has filed a reioi4er to the reply of the 

respondents to the MiscAppl.jcatjon point.ng  out the inordinate 

delay in finalisation of the 1* proceedin for no fault of the 
petitioner and non-a pplic ability of sea1ec cover procedtz'e in 

the present case of selection to a GroupJ post. 

7 4 	An interim order was passed on 15.45.96 directing that any 
appointment to the post of Assistant Works Manager from among the 
ShopSuperintendents should abide by the rsult of the applica-

tion provided the appointees were tmPleade4 as parties. 

8 	We have heard the ld.,Counsel for te parties and perused 
the records before us 

tlA I. ••S •t 
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9<4 The root 'cause of supersessjon 

tioner for promotion, Which is no doubt 
ofthe claim of the peti.. 

I4 
teprincipal grievance1is 

the pendency of the DA Proceeding against him. He has questionec 
the legality of the procedure as according1  to him, the lending 
authority had no paver to initiate any disiplinary proceeding 

for alleged mis-conduct cnmitted by him w Lie he was working in 

RITES on deputatjon Now since a railway s rvant even on deputa... 
tion does not cease to be so under its def nition, he remained sub-

ject to kailway ,fervan1(D&A) Rules and, thref ore, prima f acie the 

respondents can proceed against him specially after his repaia.. 

tion in the parent office. Thus prima faci the DA Proceeding can.. 
not be said to be Ulegal 

JO. 	It is ofcourse true that the DA proeeding is pending for 

long five years and the petitioner has prodjced the record of the 

Proceeding dt.1430.96 indicating that even the Iesenting Officer 

had failed to turn up on atleast four occasions. None of the wit-

nesses to sustain the charge was present inpite of advance inti-
mation 1  Thus, even though the resporents apear to be sore about 

the alleged mis-conduct of the petitioner rsulting in loss to the 

railways amounting to about 44 lakhs, still 	themselves are un- 
able to ensure the attendance of -the witnes 	and even the Presen... 
ting Officer. The 1d .'Cosel for the respon nts has stated that 

the DA Proceeding in this case was found to e a lengthy affair as 

a laige rnznber of documents have to be produ ed and as many as 23 

witnesses have to be examined. We might 	ppreciate some force 
of this contention if only they were diligen enough to Proceed 

with the case. It is 'udicrous that on atleat four dates fixed by 

the Enquiry Officer, none of the witnesses wuld remain present and 

the Presenting Officer would also remain absekit and still the res-

pondents should justify the delay for so may years on ground of 

H. 



long list of WitGSS.S and the large numl$er of documents to be 
produced.i 

1101 	The petitioner has al so pointed 4ut that under the 
Board's letter, an outer limit of 470 das 	e been fixed for 
finalisation of DA proceeding *" Even if ths is considered to be 

directory and not mandatory, the respondets are certainly expec.. 

ted to make awi. endeavour to stick to it nd not to observe in its 

breach. There is hardly any satisfactory Oxplanation for the 

tardy progress or rather no progress made in the DA Proceedina 

over .these years. If inspite of best effcnts of the respondents 

DA Proceeding could not be finalised for +avoidable reason or 

due to lJhes on the part of the delinquent, then there might be 

some valid ground for inabilitr to conclude the DA proceeding 

within the time limit fixed by the Board ;but in the present 

Case, the respondents cannot be heard to 4y that the Board's 

letter is only directory and not mandatory which would only betray 

contumacious di sregard for the Board's leter . 

12. 	HcMevor, as a last and final oppartunity to the respondents 

to substantiate the charges framed against the petitioner, we are 

disposed to grant some time to conclude the DA proceeding against 

him with a suitable default clausel In such situation, no order 

restraining the respondents from carrying op the Ekk proceeding 

can be given as prayed in the Mi'sc.Application, nor any other 

direction upon the respondents of the naturl prayed for in the 

Misc,pplication 

13 	For rea sOns aforesaid, the Misc .pplication is rej ected and 
the OA. is disposed of with a direction upaO the respondents to 
finalise the DA proceeding against the peti 4oner within 'i.ur 
months from the date of communication of thi order, in default of 
which the petitioner shall stand exonerated of all charges1 
14. 	No order is made as to cot&) 

( Mei Mukherj ee ) 
Member (A) 

A•I(•  chatteree ) 


