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Present $ Hon'ble Mrl Justice AXK3 Chatterjje
Hon'ble Mr% MJS§ Mukherjee, Admini

Nirmal Kumar Singh, s/o Late Raj Kumar
Singh, working as éhop Superintendent,
Moulding Shop, Steel Foundry, GL:Wy
Chittaranjan under Chief Mecﬁan‘ical Engi-
neer, residing at Quarter No{D/3, Street
Nol60, P.O. Chittaranjan, Dist? Burdwan.'

~Versug=

15 Union of India, service throlgh the
General Manager, &2‘1:.“?‘, Chittaranjan,
Disty Burdwan A :

23 Railway Board, service throuéh the
Chairman, Railway Board, Rail Bhavan,
New Delhi ;

3 General Manager, GJLMWJ, Chittaranjan,
Dist¥ Burdwan ; L

47 Ghief Porsonnel Officer, G/ELW
Chittaranjan, Burdwan 3 '

5¢ Chief Mechanical Engineer, Steel
Foundry, GQLW¥, Chittaranjan, Dist,
Burdwan ; '

6% Sri Samir Toppo, working far 'gain as

1 Engineer(Production),
Steel Foundry, C#LM., Chittaranjan,
Dist$ Burdwan, Enquiry Officera .

©© R D E R

e, Vice~Chairman

strative Member

Jdoodd Applicant

L eeedd Respond

Counsel for the applicant : . MI‘%? $%K;' Ghosh
Counsel for the respondents 3 Mr%L P.K+ Arora
Heard on : 13581997 -~ . Order on : 10%U9%

AfKY Chatterjee, VO

The petitioner while working as a Sh

op Superintendent of

CILMWI was served with a major penalty charg

for certain alleged gross mis-conduct committed by him in 1989

~sheet dti28 M0¥%2
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when he was working as ah_Assisthnt Inspecting'Engineer(M) on

deputation to Rail India Technic;al ahd Economic Services(RITES

for shart) said to be a nmﬁweﬁﬁmtd Establishment under the
Railway Beardy The petitioner gave E::1 reply thereto but it is pen-
ding to this date? In the meantime, the petxﬂtioner had appeared in

a written and viva-voce test in August 1993 and January, 1994
respectively for prometion to the post of Assistant Works Manager/
Assistant Mechanical Engineer/Assistant Production Engineer etc. on
the basis of selection and a provisional panal containing 10 names
was published on 8.,3,%4 indz.catmg therein that the position of
Panelist was liable to be altered as the name of one staff was not
included for want of vigilanco clearance Promotion has also been
given to some employees junior tq the petitioner superseding his
claim and a rerresentatioen given iby him on 5§259 for promotion

even on an adhoc basis in terms of the Railwagy Board's letter cir-
culated under Srl1{No.192/88 had fhllen on deaf earsd The petitioner
contends that the DA proceeding is not sustainable for legal infir-
mities and in any case, it sheuld: have been concluded within a

period of 470 days in terms of the Board's letter dt.1055,94, He |
therefore, prays for a direc’fion to cancel, withdraw etc. the chargo-

sheet and also for adhoc n‘cmotion to the pth of AWM etc. f rom the
date of promotion of the employee next below him

2, The respondents in their i‘eply state% that due to the pen=-
dency of the D" proceeding drawn up agdinst the petitioner for
causing huge pecuniary loss to the railway to the tune of R /4% lakhs,

—

the case of the petitioner far promotion could not be considered and
the result fer mromotion to the post of AWM etc. so far as it

relates to the petitioner has been kept in a e‘tealed cover in accor=~

dance with the extant rules and a post has b tn kept reserved to

accommodate him in the event of his exoneration in the DA proceedingy
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The respondents have also contended that [the DA pfoceeding does
not suffer from any legal infirmity and regarding the claim for
adhoc momotion, it is statedithat the matter has been reviewed
twice by the competent authority in terms of the Board's letter
referred to by the petitioner but no scorLe was found to promote
him at this stage because of his alleged involvement in the
serious and gross mis-&onduct? The time limit fixed by the
Board for concluding t:n DA p:i:oceeding as per its letter dtv
1035394 was said to be not mandatory but only a guideline

33 The petitioner has filed a rejoinder disputing the con-
téntien of the respondents that the DA proceeding was perfectly

legal and other grounds raised in the counter?

43 The petitioner has also filed a MiscApplication on
168396 for a direction upon the respondents to mromote him on
an adhoc basis to the post of AWM and also to restrain them from
conducting any enquiry during the disposal of this case®

5% The r espondents have filed a reply to the MAZ reiterating |
what they have said in the counter to theLOEJA’ﬂ
6% The petitioner has filéd a rejoinder to ther eply of the

respendents to the MisciApplication pointing out the inordinate
delay in finalisation of the DA proceeding for no fault of the

petitioner and non-apblicabili:ty of sealed cover procedure in
the present case of selection to a GroupaD posti

73 An interim order was péss,ed on 15.‘15."96 direc.ting that any
appointment to the post of Assistant Works Manager from smong the
Shop Superintendents should abide by the result of the applica=-
tion provided 1_:he appointees were impleadeéli as parties.

8% We have heard the id.Counsel for tﬁe parties and perused

the receards before us?
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9% . The root cause of supersesslon of |the claim of the peti-
tioner for promotion, which is no doubt tite ,;pr/i:ncz.pal grievance is
the pendency of the DA proceeding against him, He has questioned
the legality of the procedure §s accordingl to him, the lending
authority had no power to initiate any distiplinary proceeding

for alleged mis-conduct committed by him while he was working in

RITES on deputation. Now since a railway servant even on deputa-
tion does not cease to be so under its definition, he remained sube

ject to ﬁailway §ervanﬂ(D&A) Rules and, thgrefore, prima f acie the |
respondents can proceed against him specially after his repatria- |

tion in the parent office Thus prima fanci.el the DA proceeding can- ‘

not be said to be illegal? | .
10¢ It i oféourso true that the DA proceeding is pending for
long five years and the petitioﬁer has produced the recerd of the
proceeding dt 14,9096 indicating that even|the Presenting Officer
had failed to turn up on atleast four occasions. None of the wit~
nesses to sustain the charge was:presént 1anite of advance inti-
mation{! Thus, even though the respondents appear to be sore about
the alleged mis-conduct of the petitioner resulting in loss to the
railways amounting to about 4% lékhs, still they themselves are un-
able to ensure the attendance of . the witnessies and even the Presen-
ting Officer. The LdiCounsel for the respondents has stated that
the DA proceeding in this case was found to be a lengthy affair as

a large number of documents have to be produced and as many as 23
witnesses have to be examinedd We might rnLt/ i\ppreciate some force
of this contentzon if only they were diligent enough to Proceed
with the case It is £ud1crous that on atleast four dates fixed by
the Enquiry Officer, none of the witnesses wduld remain present and
the Presenting Officer would also. remain absent and still the res-
Pondents should justify the delay for so may years on ground of
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long 1ist of witnesses and the large nwn}i?er of documents to be
producedyl |

11 The petitioner has also pointed $ut' that under the
Board's letter, an outer limit of 470 dasJ%s h&éﬂbeen fixed for
finalisation of DA proceeding,' Even if th}fls is considered to be
directary and not mandatory, the respmderts are certainly expec-
ted to make 5';;- endeavour to stick to it énd not to observe%;/its
breach. There is hardly any satisfactery ¢xp1anatxon for the

tardy progress or rather no progress made\iin the DA proceeding
over .these years,! If inspite of best effofl%ts of the respondents

DA proceeding could not be finalised for Jflavoi.dable reason or

due to ldehes on the part of the delinquent, then there might be
some valid ground fo;t' inability to concludL the DA proceeding
within the time limit fixed by the Board ;\gbut in the present
case, the respondents cannot be‘ heard to s#y that the Boargd's
letter is only directary and not mandatory," vhich would only betray
contumacious disregard for the Board's lettier. |

12, However, as a last and final opporﬁunity to the respondents
to substantiate the charges framed against rthe petitioner, we are
disposed to grant some time to éonclude the\\ DA proceeding against
him with a suitable default clause. In such%‘ situation, no arder
restraining the respondents from carrying o:*lp the DA proceeding

can be given as prayed in the Misc .Applicati‘on, nor any other

direction upon the respondents of the naturd prayed for in the
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13 . For reasons afaresaid, the Misc '.%ppl\d.cation is rejected and
the OJA, is disposed of with a direction upoh the respondents to _
finalise the DA proceeding against the petitioner within feus S&< -« -
months from the date of communication of thi$ arder, in default of
which the petitioner shall stand exonerated qf all charges@

14, No order is made as to costs‘.
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