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Shri G.C. Chakraborty, working as Head C

praying for the following relief :

|
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Present Hon’ble Mr.B.V. Rao, Member(J)

General Manager, S.E. Rly, Garden

Kharagpur
T, SE. Rly, Kharagpur

ndér Sr. DSTE, S.E. Rly, Kharagpur

L3

lerk in the S.E. Rly has filed this OA

a) Declaration that the applicant is entitled to get the benefit of Special Pay

before his posting as Head Clerk like resb

: !
b) An order do issue directing the responde

granting Special Pay of Rs70/- p.m. fro
such other order or order, direction or dit
2. The applicant while working elts Sr. Clerk in
SE Rly was called to ‘appear at the suitability test
dated 26-7-94 (wrongly written as 1998) to be held
in the suitability test and after being declared suce

Clerk as per order dated 7-10-94 (Annexure-‘B’)

applicant has been shown to have been appointed

Grade I. His name is at SL No.3 of the said promoti

ondent No.4
nts to fix the pay |of the applicant after
m tpe date of entitlement and to pass
rections. ‘

the S&T Training School, Kharagpur,
for the post of Head Clerk vide order
on 19-8-94. In all, 5 persons appeared
essful, they were appointed as Head
in the scale of |Rs1400-2300/-. The

against existing|vacant post of O.S.

on list. The gﬁevance of the applicant




~ promotion, Shri Samanta was poste

- Head Clerk. His grievance is that

2

is thét he has been posted dir‘eg:;i:l‘y as Head Clerk from the post of Sr. Clerk Without

all()wihg him to vtouch the post of Sr. Clerk and 1

pay fixation in the post of Head Cl
Sr. Clerk. His case is that on an eat

benefit to one Shri S.R. Samanta, re

to appear at the selection test ‘on 7-1-93 vide

of Sr. Clerk with Spé_‘cial_-ng of Rs_!70/- welf. 11-

Head Clerk by order datéd 2-3-93.
Clerk with special pay of Rs7024' e

post of Head Clerk at a higher stag

In other words, the promotion of Shri Samanta w.

erk by taking

d initially by o

Thus, because

hereby he has been deprived of higher

into|account Special Pay of Rs35/70 as

lier occasion ﬁlhe 1|‘espondent-authorities allowed such

spondent No.4,

2-9

of

as S

i

Inithat case aisc 5 persons were calléd
Annexure F. However, while. giving
rder dated 15-2-93 in the idg:nﬁﬁed post

3 and thereafter he was promoted as

working in the identified post of Sr.

ven for less than one month, his pay was fixed in the

e by téking into account such special pay as per rules.

plitted first by giving him posting in

identified post of Sr. Clerk with Special Pay and Jhen within a month he was promoted as

result, he was deprived of higher pay fixation. He

3. The official respondents contested this a

according to seniority were called for appearin

qualified in the suitability test they were promo

applicant was at SL No.3 and the

post of Sr. Clerk with special pay,

first as Sr. Clerk with Special Pay é.nd then to
Samanta is concerﬁed, it is stated oﬁ that o
vacancies were taken into consideration for suitd
Shri Samanté was given :;ppointn’ment first to t

thereafter promoted as Head Clerk.

worked in identified post, he was

account the special pay, as per rule

4. MWe have heard the learned counsel for the

v

the responden

| were clear 5 vacancies of Head Clerk and ther§f01‘

nce

ted

first two persons

pplication. They

1ts }ilave denied him such benefit. As a

this application.

have stated that there

e five Sr. Clerks|including the applicant

g in the suitability test and after they

as Head Clerk at a time. Since the

were already holding the identified

there was no scope for giving posting to the applicant,

the

he

It is their further

not eligiblé to ge

post of Head Clerk. So far as Shri |

ccasion, both existing and anticipated

Lbili;%y test and ag vacancy was évailabl’e

dentiﬁéd post with special pay and
case that sin¢e the applicant had not

t higher pay fixation .by taking into

ties atvlength‘ |

o




5. The learned counsel for the applicant haé argued that the \vacancy against which
|

the applicant and others were promoted as Head Clerk occurred fin between May, 1993
1

| .
and June, 1994. Therefore, all the vacancies di;d not occur at the same time and the

x| . .
examination was held in August, 94. It is his c?ntentlon that had the vacancies been

|
filled up as and when they occurred, the applicant would have goﬁ the chance of posting

!

in the identified post of Sr. Clerk with special pa& and in that event he could get higher
|

pay fixation. He has pointed out that in the case OE Shri Samanta, such a course of action

{

' i
was adopted by the respondents in order to give lfljim higher pay fixation benefit, but the

!
same was denied to the applicant and therefore the action df the respondents is
discriminatory. He, therefore, prays for a direction to the respondents to fix the pay of the

_ \
applicant in the post of Head Clerk by taking intb account the special pay to which he
|

was otherwise eligible being the seniormost Sr. Clerk at the relevant point of time.
6. We have given our thoughtful consideratiorll, to the rival contentions.

7. The only prayer of the applicant is for gr%ht of special pay posting as Sr. Clerk

|
first and thereafter as Head Clerk so that he can get higher pay fixation. He has raised the

question of discrimination. But the respondents have indicated in [the reply that in the
|

case of the respondent No.4, such splitting of promotion orders could be made in view of

availability of vacancy. The applicant has pointedi out that the vacancies against which
|

he had others have been promoted as Head Clerki occurred on different dates between

May, 1993 and June, 1994. His contention is that hiad the responde \ts filled up the posts
immediately on the occurrence of the vacancies,i he could have'Lot the special pay
;
posting. We are unable to accept this contention as it is now the %ettled position that
administrative authorities have the right not to fill ufl) a \I_/acancy in ad'ministrative interest.
Therefore, the claim of the applicant that the vacancy ollf Head Clerk }occurred in 1993 or
thereafter ought to have been filled immediately is withc?ut any merit.E It is not the case of
the applicant that any of his junior was given special péy posting ign|’[oring his claim and
therefore his pay has become less than his junior in fhe f)ost of Head ;blerk. The Hon’ble
Supreme Court in the case of Union of India v. P. Jagldish and Oth{ers (1997 (3) SCC

176) has clarified the position. It has been held that only Elthose who arﬁ: posted against the

|
|
|
|
|
|




| - | |
| 4 | |
!
identified post of Sr. Clerk carryiné special pay can' claim the said special pay. In the
} :
instant case, the applicant has not worked in the identified post and therefore he cannot

, | .
claim the special pay. However, |the Hon’ble Supreme Court has further held that
B

principle of stepping up of pay becomes applicable wﬁen a junior official on being posted

in identified post carrying special Ijl)ay of Rs35/7ﬂL ge;ts promotion to the post of Head

Clerk and have his pay fixed at a h?'gher stage than the Senior who did not work in the |

|

special pay post; in that event, the senior person is entitled to stepping up of pay as per
| | |

rules. In the aforesaid legal position,| if any junior o the applicant pn being promoted to |

l !
the post of Head Clerk on regulari basis gets his pay fixed at higher stage than the |

applicant because of special pay post'ing, in that event tihe applicant ¢an claim stepping up

|

of pay. Since no such averment has Been made, we lare lunable to grant any relief to him at

| | .
this stage. | |- '

‘ , . ]
8. In view of the above, we dispose of this OA| with the observation that in the event

| |
any junior to the applicant on being ipromoted as Heacli Clerk get his pay fixed at higher

stage than the applicant because of 1‘|1is working in:the special pay post as Sr. Clerk, the ‘
! |

applicant will be at liberty to make af|)propriate repr Eseritation to the authorities concerned

and if such representation is made, the respondent|authorities shall|decide the matter in |

the light of the decision in P. J agdishi’s case, referred to above. |

| |
9. With the above observation, tl‘le application 1s dil‘sposed of. No costs. \

| (. Member(?fZ‘?

|
| |

. | !
i .






