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Present 

1) 

Mr.B.V. Rao, JM 

Shri G.C. Chakraborty, working as Head Clerk in the S.E. 

praying for the following relief: 

a) Declaration that the applicant is entitl d to get the be 
before his posting as Head Clerk like resbondent  No.4 

has filed this OA 

of Special Pay 

b) An order do issue directing the respondehts to fix the pay of the applicant after 
granting Special Pay of Rs70/- p.m. fron the date of enit1ement and to pass 
such other order or order, kiirection or diiections. 

2. 	The applicant while working as Sr. Clerk in he S&T Trainin. School, Kharagpur, 

S.E. Rly was called to appear at theuitability test for the post of I-head Clerk vide order 

dated 26-7-94 (wrongly written as 1998) to be held n 19-8-94. In al 5 persons appeared 

in the suitability test and after being declared su4essflil, they wer appointed as Head 

Clerk as per order dated 7-10-94 (Annexure-'B') in the scale of Rs1400-2300/-. The 

applicant has been shown to have been appointed against existing vacant post of O.S. 

Grade I. His nam:is at SL No.3 of the said promotikrn list. The griev ince of the applicant 
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Samanta is concerned, it is stated on that o cas 

vacancies were taken into consideration for suitbi1h 

Shri Samanta was given appointthent first to the 1 

thereafter promoted as Head Clerki. It is their fui4her 

worked in identified post, he was not eligible t get 

account the special pay, as per rules. 

1----1 	1 - -e nave nearu tne Iearnea counsel for th patties at length 

S 

is that he has been posted direcil)) as Head Clerk from the post of Sr. Clerk without 

allowing him to touch the post of r. Clerk and erebv he has bc en denrived of hither 

pay fixation in the post of Head Clerk by taking into 

Sr. Clerk. His case is that on an earlier occasion lilie 

benefit to one Shri S.R. Samanta, respondent NoAJ. in 

to appear at the selection test -or 7-1-93 vide Ar 

promotion, Shri Samanta was postefl initially by o dei 

of Sr. Clerk with Special Pay of Rs'701- w.e.f. 11- -9 

Head Clerk by order dated 2-3-93. Thus, because of 

Clerk with special pay of Rs70/- even for less than ( 

post of Head Clerk at a higher stage by taking into a 

In other words, the promotion of Shri Samanta was sj 

identified post of Sr. Clerk with Special Pay and hen 

Head Clerk. His grievance is that the respondents 

result, he was deprived of higher pay fixation. He ce 

3. 	The official respondents contested this apl 

were clear 5 vacancies of Head Clrk and therefoe fr 

according to seniority were called for appeari g ir 

qualified in the suitability test they were promoted 

applicant was at SL No.3 and the first two persons 

post of Sr. Clerk with special pay, there was no dco1 

first as Sr. Clerk with Special Pay and then to the 

s 

account Spe ial Pay of Rs35/70 as 

espondent-a thorities allowed such 

that case als 5 persons were called 

nexure F. 	wever, while giving 

dated 15-2-93 in the identified post 

and therea r he was promoted as - 

working in t identified- post of Sr. 

bne month, hs pay was fixed in the 

count such s ecial pay as per rules. 

putted first b giving him posting in 

within a mo th he was promoted as 

iave denied him such benefit. As a 

cation. They have stated that there 

ye Sr. -Clerks including the applicant 

ithe suitabi ty test and after they 

as Head Cle k at a-  time. Since the 

were alread holding the identified 

e for giving osting to the applicant, 

post of Hea Clerk. So far as Shri 

ion, both e isting and anticipated 

:y test and a vacancy was available 

clentified 0 t with special pay and 

case that sin e the applicant had not 

higher pay ixation .:by taking into 



3 

The learned counsel for the applicant hag argued that the vacancy against which 

the applicant and others were promoted as Head Clerk occurredn between May, 1993 

and June, 1994. Therefore, all the vacancies dd not occur at t e same time and the 

examination was held in August, 94. It is his contention that d the vacancies been 

filled up as and when they occurred, the applicart would have go the chance of posting 

in the identified post of Sr. Clerk with special pa' and in that evnt he could get higher 

pay fixation. He has pointed out that in the case of Shri Samanta, uch a course of action 

was adopted by the respondents in order to give iiim higher pay fiation benefit, but the 

same was denied to the applicant and therefdre the action f the respondents is 

discriminatory. He, therefore, prays for a direction1  to the respondens to fix the pay of the 

applicant in the post of Head Clerk by taking in$ account the sp cial pay to which he 

was otherwise eligible being the seniormost Sr. Clerk at the relevan point of time. 

We have given our thoughtful consideratiort,  to the rival con entions. 

The only prayer of the applicant is for grait of special pa posting as Sr. Clerk 

first and thereafter as Head Clerk so that he can get higher pay fixat on. He has raised the 

question of discrimination. But the respondents hive indicated in Ithe reply that in the 

case of the respondent No.4, such splitting of promotion orders coul be made in view of 

availability of vacancy. The applicant has pointec out that the vacincies against which 

he had others have been promoted as Head Clerki occurred on different dates between 

May, 1993 and June, 1994. His contention is that had the respondents filled up the posts 

immediately on the occurrence of the vacancies, he could have ot the special pay 

posting. We are unable to accept this contention as it is now the eftled position that 

administrative authorities have the right not to fill up a vacancy in ad&iinistrative interest. 

Therefore, the claim of the applicant that the vacancy of Head Clerk occurred in 1993 or 

thereafter ought to have been filled immediately is without any meriti It is not the case of 

the applicant that any of his junior was given special pay posting ig9oring his claim and 

therefore his pay has become less than his junior in the jost of Head berk. The Hon'ble 

Supreme Court in the case of Union of India v. P. Jagdish and Othrs (1997 (3) SCC 

176) has clarified the position. It has been held that only those who ar posted against the 
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identified post of Sr. Clerk carryini special pay Lan claim the s •d special pay. In the 

instant case, the applicant, has not 'iorked in the identified post a d therefore he cannot 

claim the special pay. However, the Hon'ble Supreme Court as further held that 

principle of stepping up of pay becones applicable when a junior o ficial on being posted 

in identified post carrying special pay of Rs35/7 gets prornotio to the post of Head 

Clerk and have his pay fixed at a higher  stage than the Senior wh did not work in the 

special pay post; in that event, the senior person is entitled to step ing up of pay as per 

rules. In the aforesaid legal position,1 if any junior o the applicant n being promoted to 

the post of Head Clerk on regular basis gets hi pay fixed at higher stage than the 

applicant because of special pay posing, in that event the applicant an claim stepping up 

of pay. Since no such averment has 1een made, we are unable to gra t any relief to him at 

this stage. 

In view of the above, we disppse of this OA with the observ ion that in the event 

any junior to the applicant on being promoted as ea4 Clerk get s pay fixed at higher 

stage than the applicant because of his working in the special pay ost as Sr. Clerk, the 

applicant will be at liberty to make ajpropriate reprseiItation to the uthorities concerned 

and if such representation is made, the respondent authorities shall decide the matter in 

the light of the decision in P. Jagdisl's case, refefft d to above. 

With the above observation, the application s disposed of. N costs. 

Member( 




