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The applicant, one Shri Krishnsa Prbmanlck
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Wanager‘(Admlnlstratlon)
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jooe . ReSpDﬁdents.

filed Eﬁis

application for stepping up hls pay and reufixaﬁion of his pa& at

H

opar with ode Shri Purnendu Bhattachargee, uhé uas 3un10r in tha cadre

of L.D,C. as per dats of appOzntmant Accordlnd

he was appointed in the cadre of L,D C. on 12,6, %

.|

|
Bhattacharjes uas appointed in that cadre on 20 é 1958

the applicant yas promofedv to the

in the scale of Rs 330 560/— and  his pay u‘

| ve
(. \\f?s 404/— under Fa R 22-C.in the said post, But
ﬁ) | -

t
|
\

to the appllsant
958 uhile Shrl

Therea?ter

post of U D.C, on 28, B 78

s fixed at |

IShr i Bhattachar jes |
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though was promoted to the post of U,D,.C. more than 2 months |
after the promotion of the applicant i,e. with effect from 6.11.78 |
his pay was Fixed at Rs, 428/-, Rccordingito him, sincei3hri 1}
Bhattacharjee, being junior to him in thald cadre of L,D,C, has |
bsen promoted to the cadre of U,D,C, aFteﬁ the applicant, he is
entitled to stepping up of his pay at par with his Junior Shri
Bhattacharjee, He mads seversl representations to the authorities
concerned but none of his representations was disposed of by the

respondent authorities, Hence, this application,

1

2, During hearing, Mr, BandOpadhyaya; 1d, Counsel for the

applicant submits that after filing of this application, the
respondents have rejectad his representation without aasigning
any reason, Tharsby, he submits that he is ?ntitled to get the
pay scale at par yith Shri Bhattacharjee in' the cadre of L,D,C,
Wwe®,f, 1978 and his pay should be revisad accordingly,

3, This application has been resistedlby the respondents
by filing a written statement denying the claim of the applicant

stating inter-alia that the claim of the applicant did not come

within the purvisy of anomaly thereby, he is not entitled to

get any benefit of stepping up of his pay as claimed in his appli-

cation., It ks has also been averred in the reply that Shri

- e

Bhattacharjee was promoted as Estimator in the scale of pay Rs,
400/ f. 5.10.1978, g b LGPy o 0/ 1
330~ - W.8, 1 8A—a basic pay Se 410/= as par ruls,
= Pl g
Shri Bhattacharjee was sgain been promoted to the post of U0,C

WeB,fe 6,11.1978 in the scale of Rs, 330- %60/~ oa-2 basic pay V.

pie
&\
ﬁﬂk 428/~ with D.N,1I, 6 e

:1%2%9—*78. 1.11,78, Thus it is revea%ed

that the applicant was drawing R, 404/~ on 6.?1.78 in the post of
U,D0,C, being senior and whereas Shri Bhattachérjee was draying

Rs, 428/~ in the same post on 6,11.,78 though he was junier to the

applicant both in the posts of L,D,C. and U.D.C, Since the cass of

Contd,..P/S.



]

, : ? |
|
the applicant does not come yithin the purview of anomaly, according

to the respondents, the application is liable to be dismissed, |

| |
! A
4, The 1d, Counsel Mr, Mukherjes raised ke preliminary |

objection about the maintainability of the: appliCatlon on the x
o I gaon umd ® '
ground of Limitation and also hba Jurlsdlcﬁlon of the Tr ibunal

1

since the cause of action in thlS application arose in the year

1978 when he uas supefseedsd by Shri BhéttQCharjaa by promotion |

in the cadre of Estimator from the post:oFEL.D.C Contrararily,

Mr, Bandopadhyaya submifs that ths questiod of re-fixation of

pay is & a continuing wrong to the applicant and cause of action ‘

¢

arbses every month uwhen he recsived ths salary every month, which
, |

is less than the amount what he is actually, entitled to according
to rules and he refers to a decision of the' Hon'ble Apex Court :
reported in 1995 (2) SC SLJ 337 (M.R. GuptaTVs. Union of India & i

Ors, ) in this regard. He, therefore, submits that the question ,
, tk‘“¥QWra91 B
. of limltationhgoes-not arise in the matter of fixation of pay as

' |

has been settled down ky the law by the Hon'ble Apex Court, ’

5, I havp considsred the submission GF both the parties on

wawell an en/ LGl v pazin S Hagans *
the question of limitation, In M.,R, fGupta's case where Their
|

| Lordships opined that = )

"esso Pay Fixation - Causs of Action - Where the fFixation !

of pay was not in accordance uithwrules, it is @ conti-
nuing wrong against the concernsd employee giv ing rise
to a recurring cause of action each time he was paid
salary - Under the circumstances a fresh cause aof action
arises every mongh - W~here the clalm is found correct
on merits - incumbent sntitled to Ee paid according to
the properly fixed pay scale in Fu#ure - (Question of

limitation would arise for recovery of arrears for the
|

past periced,.,,"

In view of the above decision of the Hon'ble Apex Court

I am of the opinion that ths contention of mﬁ. Mukherjee, 1d._ Counsel
C | .
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1
-ing jurisdiction as raised by Mr, Mikherjee I find no force on |

for the respondents on the point of limitation must fail, Regard

that score on the point of law since, admittedly, the applicant
wds in service till the date of retirement undef the Central |
Govt, Therefore, the cause of action is continuing oﬁe and the
applicant has a right to challenge the arbitrary or iilegal
action, if any, on the part of the respdndents on the‘question |

|
of fixation of pay etc., Thereby, the jurisdiction of the

|
Tribunal cannot be ousted, ’

6. Now the question comes uhether the applicant is entit- 2
-led to get relief &% in this case as per claim mads ih this

application, There is no dispute in this case that the applicant
was senior to Shri Bhattacharjes in the cadrs of L.0.C, as per

date of their appointment, It appears from the record that

Shri Bhattacharjes, with yhom applicant wants stepping up of

pay, was promoted to the post of Estimator which carries higher

scale than that of the scale of L,D,C, Shri Bhattacharjee uas

promoted in the Cadre of Estimator on 5,10,1978 ignoring

seniority of the applicant, Since it was a case of promotion,

shri-Bhattgacliarjee was given the benefit of F,R, 22-C ih the

cadre of Estimator on the basis of the appointment on promotion

in the cadre of Estimator, The applicant did not challenge the

said order of promotion apparently found from the record, Admi-
ttedly, the applicant got promotion in the‘cadre of U,0,C,

prior to Shri Bhattacharjee, who uas junior in the cadre of
L.0O.C, 1In this connaction, the 1d, Advocate, Mr, Bandopadhyaya

has drawn my attention to the Memorandum/Circular dsted 3.,6,1978

at page 18 (Annexure A-2) to the petition, Referring to the

said Office Memo, dated 3,6,1978 {Annexure 'tA<2') he submits

that similar case was dealt with by the Ministry of Finance and

benefit was given to sne person for the purpose of removal aof
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anomaly cropped in the similar circumstances,

{

2: I have}gone through the said Mémorandum cerefully and

found ‘that it is very difficult to ascertain from this Memoran-
dum under what circumstances csse of one berson was considsred

by the Flnanca Deptt, For the purpose oF stepplng up oF pay i

relaxatlon of their 0, M, dated 18.7.1974, f In order to remoVe

anomaly by way of Stepplng of pay of senlor at par with, the
junior, the follouing condltlon should be Fulfllled -

i) Both the senior and the Junlor employees should
bslong to the same cadre and posts to uhlch they have been pro-

moted or appointed 1dentlcal and in the same cadre,

ii) The scale of pay of lower and. ‘higher posts should
be identical,

1i1) The anomaly should directly arise from the applica-
tion of F,R, 22.C ete,

8, The applicant must prove first th"ét there is an anomaly

in the matter of fixation as per principle lald doun in the

Memorandum, I find that some 1nstances have ‘been given at page 45

of Swamy's Handbook-1396 which do not constitute an anomaly for

stepping up of pay ¢ That instances ars givén beloy -

"(i) Extra-ordinary Leave resultiﬁg in postponement af
the date of next increment yith consequent'draural
of less pay than the junior 1n the 1ouer grade

itselfy pay parity cannot be, claimed even 1?

promoted earlier to the hlgher grade,

(ii) A senior foregoing/refusing p;omotlon leading to

the promotion of junior earlier and drawing higher

pay than the senior; 1ncreased pay drawn by a

junior due to ad hoc offlclatlng/regular sarvice

rendsred in the higher posts For periods earlier

than the senior, 1

(1ii)A senior joining higher post later than the junior
and drauing less pay, 1
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(iv) A senior appointed later thon the junior in ths
lower post itself and draulnq less pay than the

junior, when promoted to the higher post earlier ‘
than the junior, : i {

(v) A senior direct recruit drauﬁng less pay than a ﬂ
junior promotees whose pay has been fixed with {
reference to ths pay draun in the lousr pdst. )

(vi) When a Junior geto more pay ouo to additiopal ‘{
increments earned on acquiring higher qualifications,ﬁ

9, Admittedly, Shri Bhattscharjee, who uas junior to the N
applicant in the Cadre of L,B,C, was promoted in the cadré'of |

Estlmator carrying higher pay-scale than the scale of L, D C. Due

to premotion in the cadre of Estimator, the appllcant was gettlng -
less pay than the junior, So, it cannot bs held that befdre N

wlﬂucagv-em(/\()t i !
the date of promotion,mR the applicant and Shr1

Bhattschgrjee |

inuihsLsodca,aézﬁ~Dv@. both uere:holdlnq the identical post with L

’ | b

identical pay-scale, ‘ l : |
10.

In view of the reasons niven above;I am led to the opinion
that due to promotion of Shri Bhattacharjee in the cadre of Esti-
mator and subsequently to the post of U.D,C.{he got some benefit

in the matter of fixation of pay in the cadre of U.D.C. sifce the

post Estimator was oarrylng higher pay-scale (R, 330~ 400/-) than

that of L.D.C. (R, 330 560/ ) and, thereﬁore the questlon of

anomaly in the pay in the cadre of U,D,C, as! ralsed by the appll- .

cant doss not arise,

11, Considering these facts I do not find any merit in

this application and, accordingly, the application is dismissed

/Lw M

( D. Purkayastha
Member (1)

without passing any order as to costs,

P/K/C.




