i | In The Central #Administrative Tribunal
7 .p‘ Caloutta Bsnch

s

O& 354 of 1996

" Present ‘¢ Hon'bls Mr. D, Purkayasthe, Judicial Member

Hon'ble Mrs VeKs Majotre, de_inistrétive Member

Snte Lakshmi Bala Routh, yifs of Late Gopal
Chandra Bouth, Ex-Tempdrery Store Watchman
under the DeE.Ne{Cone.) Garden Reach, residing
at Vill, Pital Seha, PcUes Kherui, Distz Midna=

porae
oo.o; ﬁpplicant
- lBrsus =
1) Union of India, through the General Manager,

| $.£+ Rly, Garden Reach, -Calcut_tao

2) Chief Enginecr{fonsts), SeE+Rlys, Garden
'~ Reach, Calcutta.

3) Divisional Railway Managsr, S.LeRlye,
~ ‘Kharagpur, Midnapore. o

4) District Engineer(Const.), Garden Reach, Cal.

5) Asgistant Engineer (Const.j, St pzly., ‘.
Santragachi, Hourah. :

6) Chief Rermanent Way Insbector(ﬁonst.), SeE o
Rlys., Santragachi, Hourah.

oo oo Respondents

‘Bey .

Faor the Applicant ¢ None

For the Respondents: Mr. S. Choudnury, Counssl

Heard on ¢ 06=08-20017 = ~ Dats of Ordsr s 06-08-2001

VeKe MAIOTRA, AM | S

The husbend of the applicant Lats Gopal.Chandra Routh
‘was initially appointed as casuai khalasi under Dissel Store
-(C’cnatruction), South-Eawtarn Railluay, Séﬂtregachi on 7=6=1980,
On completion of three yaars of continuous service he was accorded‘ 3

tamporary status wea. fe 1.1.198'5. 'Subséquently, the dats of"
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temporary status was changéd from 4+1.85 to 14184 vide respen=

dents' order dated 9=10-86. It is clalmed that ths ghusbandﬁéf‘ the

'é:ppf;iﬁéit was granted a regular scale of pay weBefs 1.1484 and was
F;inally screenad for the post of Gangman efter medical examination;
He was placed in the scele of f+200-400/=(AS) weaef o 24+1.85 uhen
his pay was fixed at &+209/~ per morith. He died on 314141989 while
he was wrking as Store Watchman. It is cleimed that the deceasad
Govt. employes uas absorhed in requler Railuay Service and he
rendered(@anggbanﬁséygars_gfg§993;nuous service in a reqular time
s;ale of pay/ with regular annual increment. The app}icant“claims
that she is entitled tode lay fami Ly pansion‘ at the rate of R 375/
per month + desrness r;aliar‘ as admiésible Wol of o " the d ate of death
)

of her husband. She made amapp-’ﬁcaum Eon 1?-ﬁ?-799a for grant

of Family pension and death gretui ty etcs uhich €eBsin unresponded,

She has sought d1rection to the respondents ta releasa in her

_Favour family pension, death gratuity etcy, with interest,

2. I.n their counter reply thg respondents have" admitted that
the daceased Govi. employee f.8. the hushand cf the applicnt uas
granted temporary status en 1=1-84 vide order datsd 24«9~86 rgad
with order dated 9~10-86. After medical exammatxon in the category
of L2 he was declared fit for the post of S.Watchman in the scals
of Ps.zoo.aob/(as) . uhsreas the applicaﬁt has stated that her

hush an'd',s pay was fixed at Rs.209/~ par month on 1.1.86, According
to the‘ respondsnts, his pa); vag fFixed at Rs-ZUE}/’_ = per month.

- According to the respondents, the screening was to be held on «

2348.89. However, it could rot be conducted as the applicant's
husband died on 31+11989. Thus, he could not be absorbed against

the regular vacancy.

3. | as none has come to represent on behalf of the _applicant,
we have proceeded under Rulé 15 of the' CAT(Procedures} Rules to
dispse of the matter. Ue hava considered the respectiva pleadinas :
of the perties and ths material on racord and also heard the Ld.

Coun sel of the respondents.
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4. The td. Counsel of the respondents brought to our notice
the order dated 20-6-1997 in G A.1124/92 (Gita Rani Santra - Us -
Union of India & Crs) and 0,A.524 of 1993 (Rebani Jana - Us = Union

of India & Oxjs.)o This is a Full Bench order. The issuegreferred

to in this matter “sgs .as folloys 3

(i) Whether despite non-regularisation of a casual
labour with temporary status against a reqular
post, who hzs baen wrking continwusly for a

§ long period, shall be deemed to have been regue
larised on the dats of desth of such an employee
in harness irrespective of avajlebility of any
post, for the purpose of sanction aof family pane
sion t his family or shall be deeme-d to have
besn regularised on the date of attainment of
normal age of superannuation for the purpose of
sanction of normal pension in his Pavour in the
context of provision of ruls 31 of the Railyay
Services (FPension) Rules, 1993 read with provi=-
"sion of para 2005 o IREM Wb1.II 1990 Edn. or
provisions of rulay 101, 102 and 409(4i) of
Manual of Railyay Pension Rules, 1950%

(1i) If the answer to the shove question is in the
affirmative, uhat should b‘e the minimum perm
continuous service of a casual labour with tempo-
rary status prior to the death of such enployee
or supsrannuation as the case may be for the pure
pose of deemed regulerisation 2

In all the casce mentioned in this judgement,
such period of continuous service had baen more than
10 years. hcidentally, a temporary ‘employ e, - who se
status is higher than that?casual labour with tempoe=
rary status, earns right to ,psnsic:m after superannue=
tion provided he has rendered minimum 10 years'

qualifying service or in the{fﬁé?ig‘iié}‘ﬁ}daath in har-
ness of such temporary employeé," ‘the deceased
employes's family becomes eligible for Family. pen-
sion provided the employes had completed at laast
one year's qualifying servica prior to his desath.
These are the cases of temporary employess who had
already been regularly appointed. In the case of
\Y) casual lshour with temporary status, who has mot yet
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been regularises, but is sesking the benefit of
desmed regularisation, what siould be the minimum
qualifying. pericd of servics for deciding his
deemed regularieation,' since he is regularised, |
half the service rendered by him to his regulari=-
sation in casual capacity is counted as qualyfing
service for pengionary benefits under prdvisions
of rule 31 of Railuay Services ( Pensicn) Rulss,
1993 read with provisions of para 2005 of IREM,
Wwl.1I, 1930 Edn.

iii) In the context of the ansusrs to be givsn to
questions at (1) and (1) above, "whether the
present petitions viz. 0A.1124/92 and O.A. 524/93 -
are to be allowed and if s0 to uwhat extent oM

The shovs referencs was answered as bslow $-

A3

V4
(i) Yes, _

(ii) 20 Ysars.

(i1i) The case may be remended to the respective
referring Bench for decision in 'tha light
of the principle enunciated above./

S5e %. Counsel of the respondents scbmits that as the appli-
cant's husband could not be screensed and regularised, benefits
like family pension and gratuity cannot accfue to her.
c B Hg further relied on a case reported in 1997 SCC(L&S} 1524
Bikaner & Urs. ‘
(UsDoI. & Opss Va= Rabia /[ ) in which it was held that provi-
sions of Family Pension Schema 1964 in the Railways are applicable

only on absorption m against the regular temporary

postse Such asorption is af‘ter puttinq in six months tan rery L
sarvicej } was further held that uidow of casual labour W dies
after putting in six months servica but before appointment to tem-~

porary post after scresning is not entitled tc family pension. !

T Un consideration of the Facts 6“?""\t.he present case, we Tind
that the applicant's husband who got mitial appointment as Casual
K elesi on 7-6-1980 had besn granted temporary status Wecef o 1o 1.84,

which is an admitted Pact. On the kasis of mediceal examination in

\,the category of C2 respendents decléred him fit for the post of

Contdec o
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S-{Lla;ﬁ;cfi?xi_an in the scale of pay of fb.ZDU?dOD/- and hie pay was
Pixed at &.200/-@%— in the scale of k+200-400/-(AS). He uas to
be screened for the purpcse of absdrption against regular post

o™
on 23-8~1989% but unfortunately he died,31-1-1989.

Be - Uherees‘ the applicant was given temporary status on 1= 1=84
and was declsrad medically fit for the post of §,Ustehman and hie
pay was fixed at Rse 200-%3/ (AS) in regular scale of pay as
SsWatchman, he could not bs screened before his death for absorpe
tion sgainst the regular post. The applicant's husband had
wrked in the department as S.Watchman for mre than three years
in a regular scele of pay. But respondents could not hold his
screening for ebsorption of the deééased employee against the
régular pposte The respondents have mot expleined to ocar satie
faction wy such screening was rot held for a long pericd cf“ three
yearss tﬁaugh the deceassd emplcyee had béen af.cordad temporary

statu's for more than five yaars and placed in a regular scale of

pay for more than three years. When the decsased employée had

bsen wrking in a regular scale of pay after having bsen granted
temporary status f‘o;: more than five yeers, it has to be presumed
that he had been wrking in a regular posty Although hie screcne-
ing had not been held and he had not been absorbed in the regular
pst. The respondents could mot establish that there uas no
vecancy of regular post. If such a vacancy had‘?‘ean} thare,
applicant's iuaband wuld:ﬂ;ve worked for such a long time as
SeWatchman for more than three years. In our considered view

it was obvicusly respondenta' fault that they had delayed the
screening of the deceased govt. employee for a@sorption om

a regular post of S.Watchman. The Pacte of the case as cited by
the Lde Counsel of the resppndents are distinguigeble from thoss
of the preseﬁt case« In the bresent cass if; cnly the respondents
Bad held the screening test betuween 4= 1-56 and 31=-1~89 then the

deceaged govte employee would have certainly been d:sorﬁad against

the rsogular vacancye. Inour view it wuld be dwlutely justified
in vieuw of the facts and cir’cumst',ancas of the present cass
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;}hat the applicant is deeéed tcix‘ have been @sorbad against the
r;gular post of S.Uﬁfchman.befofe the date of death (i.g. 31.1.89}.
With such presumption the provieion of the Family Pension Scheﬁe
1964 wuld certainly be applicable to the preasent Case and yidoy
of the deceased Govt. emplere shall be held entitié—d for Family
pension under the Schems. We rely cn order dated 15 .6.2001 in

C.ﬂ; 827 of 2000 (Khiria Devi ~-Ve= Union of India & Brée) passaé

- by this Tribunal in which in a similar case it ues held that uhen
&n abplicant had been appointed to @ patticqlar-nsst with a sgale
of pay on officiating or adwhcg basis it.has to be presumed that he
uas no longer a casual lgbour recruitedlfor s8asonal wrke It uas
directed that the applicant stould be granted family pension |
commencing from 3 (ﬁhrae) years prior to tge date of filing of the
Dohs | |

9; h the light of the abdve discussion, this U.A. succeeds

and the respondente are dir%cfed,to considser the claim oF the
applicaﬁt under the provieion of Family Pension Scheme 1964 deeming
that the applicant's husband had been regularised against the post
of S.Watchman priof to his death i.s, 314189+ The respondent e

are further directed to releass the benafit of family pension to
the applicant from the date of applicetion fee 15.3.1996 and the
ypaymént'éhaulo be made within & period of two months of commuNicas
tion of this order. Accordingly, the applicafion ig digpcssd of

awvarding no costse
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ibpeprr 5
( VeKe Majotra )[.g,Qﬁ# (D, Purkayastﬁé )
~ Member(A) | ' Member(3)
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