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O R D E R

Kedar Mistry, now removed from tﬁe

service has filed this applicatibn thallenging the chargesheet

dated 29.10.90, ahnexure/D "to the application as well as the

enquiry report and order of punishment removing him from service

by- a letter dated 19.4.91 . issued by the 'Diyisional Safety

order of the revisional

~

lOfficer, Malda and the‘ordér of the apbellate authority and the

authority ~on  the ground that he’ was

"denied reasonable opportunity to defend hié case and also as the

findings of the appellaté authority gnd the fevisional authqfity

‘are not based on records

and thereby perverse, akbitrary and

illegal. - The brief fact of the case is that while on duty as

Cablnman at West Cabln Kajra'station on 21.9.90 for a pefiod

from. 17/00 hours to 01/00

hours applicant after reception of 140
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"shunt signal ‘without taking any advice from duty ASM under

/
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DN on main ’line at 17/55 hrs. allo;ed revefsal of tfain engine
of 5 UP KJ WMT which was standing on loop line by lowering loop
exchange of private number. There was no entry in this regard in
the log register seized from the Cabin after the accident.”
Further, he allowed carelesély; the train engine of 5 UP KJ WMT
on'mainiline which was still blocked by 140 DN passenger train,
resulting train engine of 5 UE/KJ WMT dashed against réér‘SLR of
140 DN at 18/10 hrs causing damage to rear SLR No.5318 and front

SLR No.5618 and derailment of one pair of wheels 6f.rear SLR.
Thus the applicant violated the pr;vision of the main body of‘SWR
Item N0.5(f); On receipt of the charéeshee; the applicant filed
a written statement denying the charges levelled égainst him vide
letter dated 25.12.90, Annexure/D5. fhereafter Enquiring Officer
was appointed. by the disciplinary authority by a letter dated
20.11.90, Annexure/Dé and the Enquiring Officer condu;ted the
enduiry and submitted his report vide his letter dated:31.3.91 to

the Divisional Safety Officer, Eastern Railway, Malda who is the

Disciplinary Authority-qf the applicant holding holding that the

applicant, Shri Kedar Mistry is found responsible for violating
the provision main body of SWR Item Nois(f). Thereaftef the copy
of the enquiry report has been furnished to therchakged officjal
vide . letteq datéd 31.3.91 for making representation égainst the
enquiry report. 'Accordingly‘the apﬁlicant'made a representation
against the enquiryA report on 11.4.91. Thereafter a notice of
punishment vide letter dated 19.4.91 along with the findings of
the disciplinary authority dated 9.4.91 has‘bgen serQed upon the
applicant stating intér alia that after considering the findings
of the DA engquiry 1in respect of thé major penalty chargesheet
No.RB-3/90-91 dated 20/29.10.90 it has been decided that he is
guilty of the offence brought against him and he shall be removed
from service as a disciplihary measure and same will take effect

immediately and he was further directed to hand oVér' the’ charge
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to SM, Kajra Railway property; if any, in his possession. On
receipt. of the said order O% punishment the':applicant ‘preferred
an appeal on 2.5.91 Annexure/G, against the purported punishment
dated 19.4.91 before the Divisionai .Operating Superintendent,
Eastern Railway, Malda. The. appellate authority disposed of the
appeal on 31.7.91. Thereafter the tne‘ applicant filed a’
revisional application on 2.8.91 which has been disposed of by
the Sr. ‘Personnel Officer on 12.8.91. Be it mentioned that in
respect of the same ac01dent a cr1m1na1 case bearing No. 1380/90
TR No. 108/95 under sectlon 304(A) of IPC was filed and that has
been disposed of by the Judicial Magistrate, 1st Class, Munger on
21.2.95 acquitting the applicant from the charges levelled
against him in'that case. Thereafter the applicant-made» another
reQisional applicationb on 30.4.95 before 'the authorityi for”
withdrawal of the removal‘order from service since he has been
acquitted from the criminal case andvthat‘application has also
been disposed of rejecting‘ the same on 21.12.95, Annexure/A.
Thereafter the applicant filed this application before this
Tribunal on various grounds mentioned in the application.

2. dThe respondents have filed a written .reply denyingr the
claim of the'applicant‘andlit is.stated in the written reply that
the applicant was given full opportunity to defénd his case
before the enquiring authority as well as before the appellate
authority. : The applicant was furnished all'requisite documents
‘as relied upon by the applicant during the enquiry. The enquiry
was conducted by the Enquiring Officer... He recorded tne rule and
allowed the applicant full opportunity to defend his case. The
enquiry officer thereafter completed the enquiry and submitted
his report to the Discipiinary Authority. A eOpy of the enquiry
report was.sent to the applicant.‘ After receipt of the enquiry
report \the applicant was given liberty for'making representation

before the disciplinary authority. The disciplinary authority

-
-

-

after considering the enquiry report and the representation filed
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by the applicant against the eoouiry report had come to the
findings that the applicant is guilty of the charoes_ brought
against him and decided to remove him from Servicelwith'ipmediate
effect and accordingly,. the order of punishment has been
communicated to ‘the applicant by 'a letter dated 19.4.91,

Annexure/A4 to the, application. . Thereafter the appellate

authority as well as the revisional authority considered the

appeal as well as the revisional application in'accordanCe with
the rules and found that the appeal aod revisiooal ;application
were devoid of' merit- and accordingly\ the ~findings of the
disciplinary authority Qere affirmed and\ therefore,_. the

application, is devoid'of merit and liable to be dismissed.

3. Mr. A.K. Bairagi, learned advocate appearlng for the
applicant strenuously argued the case before us. 'Mr. Bairagi
' AN

contended. that the charges are vague indefinite and not
sustainable under the provision of SWR Item No.5(f). He also

contended that the disciplinary authority totally failed to

- consider the inquiry report submitted by the inquiring authority

independently and the representation. against :the 1nqu1ry report
filed by the applicant._ Thirdly, the appellate authority did not -
allow the applicant any opportunlty of personal hearing before

reJecting. the appeal and arriving at perverse finding holding

‘that the applicant is guilty of offence, without considering the

fact that the provision o(\SWR Item No.5(f) cannot be applied to

~ .
the Cabinman. The revisional authority also failed to consider

the material facts of the Inquiry Report and provision. of SWR
Item No.S5(f), by which the applicant cannot be held fesponsible
for soch<accioent.

4. Mr. M.K. Bandopadhyay, ‘learned advocate appearing on

‘behalf of the respondents, on’tﬁe other hand, submits that after

the Railway accident took place'21.9.90 a joint enquiry oas'held
on 25.9.90 to 27 9.90 to investigate the causes of acc1dent The

J01nt Enqu1ry Committee found the applicant along with others
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responsible for the accident. Thereafter chargesheet was issued
against the applicant and an enquiry , was held, in which the
N _

applicant -was given full opportunity to defend his case. After

the completion of the enquiry, a copy of the report was furnished

' to the applicant and the applicant made a representation against

that report. Thereafter the dlsc1p11nary authorlty agreeing W1th

the report of the enquiry officer imposed the penalty of removal

 from service. Therefore, Mr. Bandopadhyay submits that there is

no 1aches on the part of lthe respondents and hence the
application has no merit and it is liable/to be dismissed;

5. We have heard the learned advocates of both sides - in
details and perused the records. - At the'outset'after‘perqsal of
the'records and the submissions of the learned advocates of both
the parties, we are to say that it is ﬁell established law that
the disciplinary authorlty must apply hls mind independently and |
record hrs f;ndlngs on the charges after examlnlng the evidence
produced during the enquiry. The applicant'did not enclose ther
enquiry Teport along with the -application, but the respondents
produced the enquiry report submitted by, the Enquiring Offioer
appointed by the disciplimaryf authority. We have alsé gone
thromgh the chargesheet framed by the disciplinary‘authority for
imposition.7of ~major penalty on the allegation of misconduct as
set out in Annexure/D. We have perused inquiry report. It 1is
alleged that the applicamt was found responsible for violation of
the prov1s1on of the main body of SWR Item No.5(f). On avcareful

perusal of the provision of the SWR Item No. 5(f) .it is found that

" the said provision of SWR Item No 5(f) does not apply to the

Cabinman. The provision of SWR Item No.5(f) runs as follows:

"(f) When carriages or wagons have to be
attached or detached at stations where there is no
Shunting Jamadar, . the Guard shall proceed with that
portion of his traln which has to pick up or detach the
wagons or carriages, and show the proper signal to the
Driver////burlng the hours of darkness and before
commenéing to detach or attach vehicles the Guard shall
proceed to the engine and notify the Driver that he is

fésent At stations where there  are Shunting Jamadars



-6 -
the work of éttaching or detaching vehicles shall be

performed by the Shunting Jamadar on duty who shall give
necessary signal to the Drivers after taking orders from

the Station Masters."
The same provision has been embodied below 5.14 of Indian
Railwa&s (Open Lines) General rﬁles,_1976 which was issued for
the guidance ’of the Railway servant. * So, the said provision of
SWR Item No.5(f) does not deal with .the' responsibility of _the
Cabinman, but deals with -the vresponsibility of the G;ard and

Driver of the Train. So, Cabinman cannot be ‘charged for

violating the provision of SWR as stated in the chargesheét and

‘the epquiry report. The applicant who is a Cabinman cannot be

held responsible for violation of SWR Item No.5(f).

6. ' On a perusal of the enquiry report submitted by the
Enquiring Officer it is found that the enquiring officer made a

specific observation in the . enquiry report to the effeét that

'primary responsibility to cause the accident lies on the shoulder

of the Driver-énd the responsibility of the Cabinman comes as a
secondary only and we find that the disciplinary aﬁthority did
not consider the observation and representation éf'the applicant
against thé enquify report and .aftér considering fhe enquiry
report alone he has come to a decision of imposing the pen#lty of
removal from ser?ice which is apparent from the order dated
19.4.91 whgre it 1is stated that after comsidering the enquiiy
report in respect ‘of‘ thé major penalty chargesheet  the
disciplinary authority.had decided that the applicant was guilty
of Viélation of provision of main body of SWR Item No.5(f) and it
was decided.that he will be removed from \the service with .
immediate effect. . After issuance of thg noﬁice dated,19.4.91? no
final order of removal had beén iésued to the applicant. The
order dated 19.4.91 (Annexugé 'F’) cannot be Said to'Be a final
order of removal from service. No order stating that he is

removed”from the service with immedite effect has been issued by

thé/bisciplinary Authority. . It is noted by us that the

disciplinary authofity acted mechanically and he did not cdnsider
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the:material fact and provisidn of the SWR lItem No. 5(f) -as .
discussed above for the purpose of 1mp031t10n of the penalty upon
the applicant by way of removal ftom service. The note of the
disciplinapi authority dated 19.4.91 doesAhot disclose the reason
as td'why the grounds taken by the applieant could not be
accepted by hih. So, the order of the disciplinary authority
dated 19.4.91 is not only mechanical and also devoid of
con51derat10n of material ev1dences on record. In other words,

findings are not based on legal evidences on record.

7. We have gone through the enqulry report submitted by the

enqulrlng officer. From page 2 of the enquiry report, it is

found that enquiry officer fixed three dais for holdlng the

proceedcing, which are 30.1.91, 23.2.91 and 20.3. 91 and the

enquiry officer completed the'enquiry on three sittings only. 1In

the written statement submitted by the applicant, he denied the

charges made in the chargesheet. “e also mentioned the name of

the 14 witnesses for the purpose of examlnatlon 1n thls case for

vhlS defence, but it is found that the enqulrlng authorlty did not

make any attempt to. ensure the attendance of the prosecution -
witnesses*and defence witnesses and he hurriedly 'completed the
enquiry without‘ taking proper steps fop securing the attendance
of the witnesses. It is aleo found from the records and enquiry
report that one B. D. Gupta was cited as a defence ﬁitness, At
the same time he was also cited as a prosecutiop witness in this
case. But the enquiring pfficer'stated that "Shri B.D.  Gupta,
Driver, JMP.despite timely notice did not turn up and therefore,
he could not'be,examined or cross-examined by the ﬁ.O. | or the
defence helper." He closed the inquiry. He did not take ‘any
effective step for securing the attendance ofAShpi B.v D. Gupta.
It can be said that it is not left to the witnesses to‘ choose
whether or not to appear as wftnesses in the inquiry. So, prompt
action g;égid have been taken by Inquiry Authority in regafd‘to"

attendance of the employee as witness in disciplinary inquiry.’
. Ve
y
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The ‘Hon’b1e.’Supreme Court in the case of Mahavir Prasad vs.
State of U. P. and Others (AIR 1970 SC 1302) observed that "the
recording of reasons in support of a decision bj'é quqsi judicial
authority is obligatory as it ensures that the decision is
reachéd according to law and is not resuit of caprice, whims or
féncy or reached on ground of policy or expediénéy." Besides
this, it is found from the_chargeshéet that thevcharges were
framed on the basis of the findings of the enquiry proceeding
submittéd by J.A. Grade Officers, Joint Enquiry Committee
consisting of Sr. DOS, Sr. DEN, DME & DSTE, Malda.  And the
said enquiry report has been relied as documenf under Anne#ure/S
to the chargesheet. But none of the said Officers was éxaﬁined
for the purpose lof proving the report‘ on the side of the
prosecution. Burden lies on the prosecution to prove the charge.
So, they must prove the charge in accordanée with the procedure
and the said. document marked as Annexure/A3 to the.cﬂafgesheet
was neither marked exhibit in this case nor any witness in
suéport of the said documents was examined in this case. It is
found from Railway Board's letter No.E(D&A)66RG6-24 dated
13.2.67NR 3927, SC92/67, it is obligatory on the part of the
Inquiry Officer to sdmmon the witness i.e., author of the report
(Annexure ’BII1’ of tﬁe chargesheet) which is sought to be brpught.
on the records as évidence. So, non-examination of the listed
witnesses certainly - affects the departmental enquiry causing
prejudice to the applicant and the applicént was denied
reasonable opportunity to defend his case before the enquiring
officer. It is also found from the letter dated 31.1.91
(Annexure °’D’) that the applicant was‘required to supply the
statement of'Quard of 140 DN on 21.9.90 and said documents had
not been furnished to fpe' applicant and the enquiry officer
closed the hearing of both parties without ‘taking steps for
production of the documents as deménded by the charged official.

8. ' From/iﬁe enquiry report it is also found that the first

P
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sitting of the enquiry took place on 30.1.91. On that date the
enquify was postponed due to absence'of_ the defence assistant,
Shri R. Prasad and next date was fixed on 23.2.91. On that date
also enquiry was postponed. Thereafter another date was fixed on
20.3.91 and on that date enquiry was conducted and completed by
the Enquiring Officer. From the procéeding of the DA inquiry it_

is found that the Inquiring Officer puts some question to the

'charged official, Kedar Mistry, Cabinman. And it is found that a

question was formed at S1.No.11l, which runs as follows:

"As per your own admissions you did so many operations
for movement of the engine after WMT. Was it authorised
with an order from the ASM on duty under exchange of
private number as per extant rules ?

Ans: Save and except this movement all the movements were
confirmed by the ASM on duty under exchange of private
number. As per usual practice, the ASM had ordered me
verbally to reverse the engine of the WMT and after
reversing of the engine he had assured exchanging the
private number with me. Therefore, in good faith of
obedience I had acted on his verbal instructions."

The Enquiring Officer at the time of submitting the report took

. the said answer of the applicant as an admission on the part of

\

the delinquent officér in support of the charge and he held that
charge has been proved. 4 |

9. From the provision of Rule 9(21) of the RS(D&A) Rules,
1968"it is found that the Inquiring Officer is authorised to put
question to the charged official on the - circumstances appearing‘.

against him in the evidences for the purpose of enabling the

charged official to explain any circumstance appearing in the

evidence against him. | It is settled 1law that the inquiring
Officer should be impartial pefson and cannot act as a 5udge as
well as Prosecutor. As per Sub-Rule (éf) of ‘Rule 9; the
Inquiring Officer was auth;rised to ask clarificatofy question
only 'whenever as many as he likes in orger to enabiing the
delinquent officer to éxﬁlain any circumstahce’ appeared in the
évidenée during enqﬁiry. In the instant case none of the
witneséeé from the side of ' the prosécution has made ani

s

‘
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allegaﬁion against the applicantvi.e.,’charged official fhat he
acfed in violation of the order of the Assistnat Station Master
and that fact has been revealed from hhe questibn put to the
charged official by the;Inquiring Offieer. So, the. question
No.11, as mentioned above, pu£ to the charged official by the
Inquiring Officer cannot be said to be a clarificatory statement

P

rather it is found” to be a question in a nature of cross

‘examination to the witness and thereby we are of the view  that

the said Inquiring Offlcer had acted 1n the matter of examining
the charged OfflClal in violation of the provisionof Sub-Rule 21
of Rule 9 of the said DA Rules. It is an undisputed fact that
the foundation of the DA Rules based on Art.311 is natural
justice and reasonable opportunity. The Inquiring Officer is not
. . o . ‘ Qgpiat-
supposed to bring any incriminating element &e the charged

official by putting question in the nature of cross examination

" and thereby the procedure adopted by the Inquiring Officer in the

matter of examination of - the applicant in view of.the Sub~rule 21
of Rule 9 of the DA Rules is found contrary to the law and such

question and answer are not sustainable in the eyes of law.

10. We have gone through the appellate order passed by the

appellate author1ty and we find that the .appellate authority also

acted mechanically and the applicant was not allowed any personal

hearing before him before disposal of the appeallfiled by the'

charged officidl and the appellate authority also did not
coneiderl the representetion~against the inquiry-report filed by
the charged official. The Hon’ble Apex Court has held in the
case of Ramchander vs. Union of India' & Ors., reported in

1986(2) SLR 608 decided on 2.5.86, that the appellate authority

must g1ve a personal hearing to the applicant before disposing of -

the appeal and it was . necessary to provide an opportun1ty of
personal hearing and the matter has been clarified by the Hon’ble
Supreme court stating that now before penalty is imposed no

opportunity is given to the appellént to represent against the

s

3
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penalty proposed to be imposed upon the charged official. \S&y
péfsonéT/ hearing is essential in ofder to give further
opportﬁnity to the applicant to represent hié case and in ?iew of
the circumstances we find that the appellate authority also
denied  the épplicant. reasonable opportunitj~of being heard in
thisrfér the purpose of réndering fair justice to the applicant.
11.‘ In view ofithe'discussion made above, we are of the v%ew
that the inquiry conducted by the inqﬁiring officer on the basis
of the charées levelled,against'him was done in violgtion'of the
principle of natural justice and the aﬁplicant was denied
reason;ble. opportunity to defend his case in aécordande with the
rule preséribed under the provision of"RS(b&A) Rules, 1968,
Therefore, the order of puniShment*déted 19.4.91, Annexure/F and
the report 6f the enquiry officer as well as - orders of thé

appellate authority and revisional authority are liable to be

quashed. Accordingly we set aside all the impugned orders i.e.,

l report of the enquiry officer, order of penalty at Annexure/F,

orders of the appellate authorit& and revisional authority and we
direct the respondents to reinstate the applicant in se;vice with
all consequential benefits as admissible to him forthwith. Since
allegations are of serious hature and a departmental proceedings
ag;inst other officers‘involved are'pending till date, a§ stated
by_the learned counsel of'the réspondents and thus liberty is

given " to the respondents io start a de novo enquiry against the

applicant on the basis of the chargesheet and to pass apprdpriate.

"order in accordance with the rules, if the respondents think it

RN

fit and proper. With this observation we allow the application

awarding no costs.

Sy - N .

(G. S. Maingi) ) (D. Purkayastha)

- MEMBER (A) MEMBER (J)
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