CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH

OA No. 350/ 1996

Present:

SHRI JAHAR NANDY
Vs

Union of India, Service through the General

Manager, S.E. riy., Garden Reach, Calcutta -
700 043.

2. Sr. Divisional Engineer, S.E. Rly., Ranchi.

3. The Assistant Engineer, S.E. Rly., Muri P.O.
Chota Muri, Dist. Ranchi, Bihar.

4-

The Addl. Divi. Railway Manager, S.E. Riy.,
Ranchi.

For the applicant Shri P.B. Mishra

For the respondents : Mr. Zﬁ{%%fﬁifé; Counsell

EEr L Af)

Date of Order: 4 .02.05

Heard on : 13.12.2004

ORDER.

Mr. Mukesh Kumar -Gupta, JM:

Shri Jahar Nandy,

Hon’ble Mr.Mukesh Kumar Gupta, Judicial Memb
Hon’bie Mr. M.K. Mishra, Administrative Me

S S , W

r
\ber

presently working as Oftfice

Superintendent Gr.II,lin this application has prayed tor

the following reliefts:

(a)

The 1liegal suspension order at Anhexure A-2 and

the 1llegal confirmation order thereof at

Annexure A-3 should be quashed and set aside.
(b) " The
approving and confirmation order
Annexure A-7 should be quashed and set aside.

(c) The seltf appointing order of 24.01.96 as
Otficer by the

and the proceedings of 17.02.96 and the

qQuashed and set aside.

illegal charge sheet at Annexure A-5 and the
thereof at

Inquiry'
respondent No.2 at Annexure A-9:

order |
fixing the hearing again on 18.03.96 should bel
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(d) The respondents should be directed to pay to the
applicant the tull pay.

(e) The .respondents should be directed to treat the

period of suspension as duty with consequent1al§

benefits and pay.

() Such other orders as may deem fit and proper may
be passed.

2. The tacts as stated are that the applicant was

appointed to the Railways on 23.09.65. when he was

“working as Stores Clerk, stores veritfication was
~ conducted and nothing was found against him.  The

Assistant Engineer Muri, vide order dated 26.5.95 placed

him under suspension in the name of the Presideht under -

obsolete Rule 1705 without any Jjurisdiction underv

colourable, arbitrary and malafide exercise of power.
The said suspension was contirmed by the Sr. Divisional
Engineer (West)/ Adra by order dated 12.06.95. Since
the safd suspension and confirmation were later tound
untenéble the same were withdrawn and the applicant was

asked to join duty by 10.00 hrs. °~ on 23.06.95. He

Joined duty immediately. During the period of:

*

suspension, a major penhaity charge sheet dated 06.06.95

was 1issued alleging certain irregularities in the.

maintenance of stock. The Assistant Engineer was the.

complainant, who aiso acted as Disciplinary Authority

and was a Judge also. The vires of the said charge
sheet was challenged vide his representation dated

15.07.95, which was rejected by the Senior Divisional

Engineer vide letter dated 02.11.95. It 1s contended |
that the Sr. Divisional Engineer being the revisional
authority and the Divisional Engineer being thei

Appel late Authority, the Sr. Divisiona] Ehgineer coulid




|
|
In such

circumstances it is contended that the applicant haé

| not have aftirmed the said charge sheet.

lost his valuable right of appeal to the proper and

|
1 concerned authority. When such was the situation, thé

| applicant received a memorandum from the SenioA

, |
Divisional Engineer, informing him that he would hold
| )

| disciplinary inquiry against the applicant on 17.02.96|

and tﬁe applicant was directed to appear. 'Thel
!

_i applicant, as advised, attended the inguiry and deniedi

| the charges, which according to him were vague. The}

L next date was tixed on 18.03.96. The order of

|

suspension as well as the issuance of charge sheet has |
| ]

been questioned in the present application on the ground!

. |
s that the same were issued without lawtul jurisdiction |
|

|
and sutter trom illegality, arbitrariness as well as |
|

malatide on the part of the Assistant Engineer, Sr.‘

Divisional Engineer. No witnesses were cited 1n the
] ‘

} charge sheet. The Assistant Engineer, being the {

complainant also acted as Disciplinary Authority and |

Judged in his own cause, which cannot be sustained. The

| Senior Divisional Engineer, acted as Inquiry Officer, |

} despite the tact that the charge sheet was issued by a |
|

! lower authority, i.e. the Assistant Engineer. |
|

| 3. - The vrespondents tiled the reply contesting the |

ﬁ | application. 1In para 4 (b) of the reply, it was stated ‘

; that on 25.05.895, on personal enquiry, the Assistant
t

| Engineer, S.E. RIly., noticed that in the store of PWI

(II) Muri, the DMTR ledger had not been maintained }
i




properiy, the requisition for P.W. 'materials were not
prepared or prepared late due to which the safety ot
running traftic was affected, heavy shortage of P.W.
materials and dittference 1in ledger balance as well as
ground balance, 'and the applicant was the deaier of
those materials. It was further contended that there'
was no illegality in initiating action against the

appiicant inciuding the suspension of the applicant and

the 1ssuance of the charge sheet. Merely because the
Sr. .Divisional Engineer acted as inquiry officer, the
proceedings cannot be said to be vitiated. The

disciplinary proceedings could not be concluded due to
the interim order passed by this Tribunal on 14.03.96.
The respondent No.2, i.e. the Sr. Divisional Engineer
has correctly continued the departmental inquiry against|
the applicant and there was no violation of any rule 1in
Appqintment ot the 1hqu1ry officer and in the conduct of
the 1nquiry proceedings. It was further contended that
the present application 1s premature and fs l1able to be

dismissed on that ground alone.

4, We heard the counsel for the parties and perused
the pleadings. It is no doubt true that as an interim
measure, the disciplinary proceedings reterred to in the
present OA were stayed. But no eftforts were made by the
respondents either for vacation of the  stay or
modification ot the said 1interim order, and no
permission was ever sought from this Tribunal to

conciude the discipiinary proceedings, either,




5. Shri P.B. Mishra, learned counse! for the

applicant contended that during the pendency of the

'present OA, the appliicant has been promoted as Office

Superintendent Gr.II vide order dated 13/16.01.2003. It
was further contended that since the applicant 1is due
for retirement on attaining the age of 60 years with
etfect from 31.01.2006, almost an year from now, and as
the applicant had been promoted in the meantime, the
proceedings initiated by respondents are to declare as

deemed waived and abandoned.

6. Shri P.B. Mishra, learned counsel, placed
reliance on Dr. Ramesh Chand Tyagi Vé. Union of 1India
& others - 1994 (27) ATC 112 (SC) to contend that
delegation must exist on the date of passing of the
okder and the transfer order passed by the incompetent
authority, could not be ratitied by é higher authority
subsequently. The disciplinary proceeqings based on the
alleged noncompiiance ot such transter order, which was
issued by incompetent authority could not be accepted

and the penhalty 1imposed 1in such circumstances was

“ therefore, quashed. On perusal of the said Judgement,

we find that the transter order was passed by an
authority claiming to be the delegated authority, which
delegation did not exist on the date of passing such
transfer order. 1Instead of cancelling the said transter
offer and 1ssuing a fresh order, second order was issued
in  continuation of the eariier one and when the
compliance was not made to such order, departmental

proceédings were 1nitiated and the order of dismissal




was passed. Ing such circumstances it was held that
since the transter order itselt was tound to be invalid:
and non—est not having been passed by the competent
authority, the ofder ot dismissal consequently becomes

invalid & accordingly, the same were guashed.

Further reliance was placed on 1989 SCC (L&S) 436|
Marathwada University Vs. Seshrao Balwant Rao Chavan to
suggest that wide act of delegatée cannot be cured by
ratitication ot the delegant. The statutory authority
cannot transfer beyond the power conferred and any
action without: power has no legal validity. It is ab
initio void and cannot be ratitied. Reliance was also
placed on 1989 (9) ATC 55, Smt. Saroj Kumari Singh Vs.
Union ot India & others. 1In the said case also, the
transter order was passed by an officer an incompetent
authority. It was held that subsequent approvai by the
competent authority would not make it valid. The said
judgement had tollowed the dicta laid in AIR 1976 SC
1899, Baradakanta Misra Vs. High Court of Orissa,
wherein it was held thaﬁ: “1f the order of initial
authority 1is void, the order of the appellate authority
cannot make it valid. The contirmation of the Governor
cannot have any legal eftect because that which is valid

can be confirmed and not that which is void. "

It was next contended that since the charge sheet
1ssued by the Assistant Engineer was void and nullipy he

had submitted representation dated 15.7.95. The charge




~others. In the said case, aftter noticing the provisions

sheet which was nullity in itself was not curabie even
it such memorandum is ratified by the Senior Divisionali
Engineer. In this background it was emphasized that
Senior Divisional Engineer was not competent and had no
Jurisdiction to ratify a chargesheet, which was ultra
vires. Strong reliance was placed on 1988 (3) SLJ 353
(Hyderabad CAT), I.K. David Vs. Union of India &
ot Rule 6, 9 and Schedule II of the Railway Servants
(D&A) Rules, it was observed that the applicant being a
Class III/ Group ‘C’ employee could not have been charge
sheeted by the Assistant Mechanical Engineer and
theretore, the act of 1initiating disciplinary action.
against the applicant therein, was not approved. On the
said ground, fhe disciplinary proceedings initiated by
the Assistant Mechanical Engineer were set aside withg

all consequential reliet.

Shri Mishra, learned counsel appearing for thei
applicant .also stroﬁgly argued that the Assistant
Engineer became the accused/ compliainant/ witness as
well as Judge 1n his own cause, which is, impermissible
in law. Reliance was placed on Constitution Ben¢h
Judgement in Arjun Chaubey Vs. Union of‘Indié & others,
1984 SCC (L&S) 290. In the said case, action of the
ofticer against whom the delinquent employee alleged to
had committed acts of misconduct himself called tfor
explanation and took decision‘ thereon, which was not

!
approved being illegal, 1invalid and violative of




principle of natural justice. It was turther held that

the basic 1illegality in the order cannot be cured even .
accepting that the charge emplioyee was habitually guilty'

ot acts subversive of discipfine. The Hon’ble Supremej

Court, therein, noticed its earlier judgement in State
of U.P. Vs. Mohd Nooh, AIR 1958 SCC 1986 wherein it
was observed that the roles of a Judge and witness

cannot be played by one and the same person and it is

tfutile to expect when‘those roles are combined, that the

Judge can hold the scales of Jjustice even. It was

turther observed that the illegality touching the.

proceedings which ended 1n the dismissal of the
appe! lant therein was "so patent and loudly obtrusive
that 1t leaves and indelible stamp of infirmity” on the

decision ot the concerned respondent.

It was turther argued that the charge levelled

- against the applicant was vague in as much as there were

200 items 1in stores. In the same year of 1995, stock
veritication rebort was submitted by the Financial
Adviser and Chief Accounts Officér and nothing wrong was
tfound. For this purpose, reliance was placed on para
4.1 and 4.10 ot OA as well as Annexure A-1. It was

tfurther contended that the contention raised in the said

paragraphs were admitted by the respondents in their

reply. It 1s well settied law that the charges must be -

specitic and not vague. When the charge sheet is vague,
the allegations cannot be met by the charged otficer.

For this purpose, reliance was placed on Sawail Singh Vs.




State of Réjasthan,¢1986 (3) SCC 454, which was tol lowed
by the Coordinate Bench of this Tribunali 1in 1998 (37)
ATC 257, Jospeh Suleman Vs. Union of India & Others.
The said Jjudgement was aliso relied upon for the
contention that the charge sheet issued by Assistant
Engineer, who is only a Group ‘B’ Junior Scale Gazetted
Offiber,‘ cannot 1mpose the major penalty under the?

Railiway Servants (Discipline & Appeal) Rules 1968.

7. Further contention was raised that the appellate
authority canndt assume the role of disciplinary
authority. In the present case, it was contended that
the Senior Divisional Engineer is two grade above the
Assistant Engineer, who had issued the charge sheet and
over and above him is the Divisional Engineer and then

comes Senior Divisional Engineer. The applicant had!

submitted the representation to ADRM, which was not

i
|
I
i
b
i
1
I
h

attended to. DRM/ ADRM i1s senior in hierarchy to Senior:
Divisional Engineer as the latter is in the Junior |
Administrative Grade while the earlier is in the Senior
Administrative Grade. Reliance was also placed on 19955
SCC (L&S) " 529, Surjit Ghosh Vs. Chairman and Managingé
Director, United Commercial Bank & others wherein it was
held that punishment 1inflicted by the appellate
authority, acting as a disciplinary authority, thereby

denying an official the right of appeal and also a right

of review sufters from the inherent defect and as such

were not justified.
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, |
| 8. Lastly, 1t was pleaded with vehemence that |the
; applicant was called to appear in a trade test and aft
[

ter
: passing the

|
promoted as Offt3

|ce
4 ) |-
Superintendent, Grade II vide order dated 13/ 16.1.20&3.
‘ Furthermore, he has only a year to retire on attaining
|

|

trade test he was

I
the age of superannuation, i.e.
|

31.1.2006. ﬁ

i ' l

| .

i , |

i 9. The respondents disputed the aforesahd
! ‘ . |

? contentions & reiterated their submissions as noticéd
l'\l g

@ hereinabove. \

i !

| : i

11 1
| 10.

I
On bestowing our careful consideration to t&e
| '

.\\

’ entire matter and the contentions noticed hereinabove#
ﬁ ' !
! we are of the view that the OA should succeed as th?
; !
major penalty under Schedule II of Railway Servants

. \

(Discipline & Appeal) Ruies 1968 could not be 1mposeé

!
~upon the applicant being a Group ‘C’ employee, by the
! . )

|
h
Assistant Engineer. It 1s not the case of the

\

. L

respondents that the impugned charge memo dated 6.6.95]
i

\

[
From the\

. |

perusal of Judgements noticed hereinabove we tind that
ﬁ the void act of
i

has either been cancel led or proposed to be cancel led as

| it issued by the incompetent authority.

!
\
de legatee cannhot

be cured by\

|
\
} ratification of the de legant..

Similarly, the charge \
% alleged against the applicant that there were improper |
| maintenance of DWTR/ ledger as well as heavy shortage‘of
; P.

wWay matérials and deficiency, without providing

|
details of the same is heid to be vague and 1t lack the
» - \
; particulars of the items in which such discrepancy was
|
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é||eged|y tound by the respondents or there wa

shortfall. On perusal  of the charge as well a

statement of imputation we do not find sufficient detai

of the said aspects. It 1s well settled law that the

charges must not be vague, abstract and general 1

nature. It must be specific with particulars, which s
tound to be wanting 1in the present case. As we havie
already noticed that the applicant has a year lett to
retire on attaining the age of superannuation and
further that at no point of time the eftorts were made
by the respondents either to seek variation/
moditication or recall ot the interim order passed on
1 14.3.96. Similarly, no steps were taken to expedite tfe
hearing of the present case, which in 1tselt goes ﬂo

show that the respondents were not serious to pursue the

and circumstances of the present case. The impugnéd

charge memo was issued by the Assistant Engineer, Ww

had no competence to impose such penalty under Rule 9 of
3

the Railway Servants (Discipline & Appeal) Rules 196@.

On cumulative reading and analysing the facts of t
present case vis-a-vis the  Jjudgements notic

hereinabove, we are of the considered view that t|

preSent OA deserves to be allowed and charge Memo dat
6.6.95 be guashed and set aside. Accordingly, we qua
and set aside the charge memorandum dated 6.6.95 wf

all its consequences. OA is allowed. No costs.

| % . | O
(M.K (Mukesh Kumar Gupta) :

Z“Misra)
Admn. Member Judicial Member
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'charge against the applicant, particularly in the fac?s

|
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