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1. Union of India through the
' : General Manager, Chittaranjan
Locomotive Works. Chittaranjan-.

2. Chief Personnel 0fficer, |
C.L.W. Chittaranjan.

3. - psst. Personnel Officer (HQ),
C.L.W. Chittaranjan. ‘o - R
.%.... Respondents __—

. For the petifioners': Mr. B.R.Bhattacharjee, Counsel
' ' #r. P.C. Das, Counsel '

For the‘resandents : Mr. R.N.Das, Counsel
. ‘Mr. M.M.Mallick, Counsel

\

/' Heard on : 8.12.99 : Order on : |9.1.2000

ORDER

‘D.Purakayastha, J.M.f

In this original aéplicéﬁioh filed undér section 19 of ihé
administrative Tribunals Act, 1985, the 11 applicants have prayed for
the foilowing reliefs :- 3 |
i) For a diretion uponltﬁe respﬁndents to give abbointment to
the appiicants to the post of O-Z,thlasi as has béen given tq
the persons whose appcintments were gapcelledlby the Hon;ble
’Tribunal,but“wefe,allswed by the respondents to retain in

sefvice as D-2 Khalasi

ii) For an order quashing and/or setting aside the offiée

order dt. *7;1.94‘made Ahnexure this appliﬁatidn and also Memo

dt. 14.10.93 (Annexure-E). - &0
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2. In order to understand the grievance of the applicants, it is
necessary to state the facts in some details as under : \

7

The respondent CLW authorities issued an employment notice No.

0/2/85 dated 18.12.85 calling for applications for formation of a

panel for filling up of 400 Group D posts for posting outside the’

workshop- in various departments under the respondents, commonly known

as D-2 Khalasi. The break up of vacancies was also given as SC 68, ST

32 and UR 300. Accordingly, the present applicants along with several

hundreds persons applied and written tests were also held on 12.9.87
and 13.9.87 followed by vivé-voce tests conducted from 20.6.88 to
1043.88 and again from 20.6.88 ‘to 10.8.88. If is alleged by the
petitioners that they also got call letters for appearing at viva;voce
test- after having become guccessful in'the urittén test. Thereafter a
panel of 599 candidates was buﬁlished on 15.10.88. Some ynsuccessful
candidates, whbse name di& nbt find place in the fiﬁal panel,
challenged the entire selection process before this Tribunal by filing
08 728 ° of 1989 on the ground of gross irregularities and
favouratism:. It ié averred by the petitioners that some of them
were also‘parties to the aforesaid 0f although no particulars Sf the
.applicants have been mentioned. However, the said 0A& was heard and
_decided by this Tribunal by its judgement and order dated 7.9.90. The
Tribunal in fact noticed certain irregularities in the conduct of the
selection procéss and- accordingly quashéd the impugned panel and
directed the respondent authorities to prepare a fresh panel ;fter
proceeding in the following manner :-

“i) The marks obtained by the candidates in the written test

will not be distrubed. ‘We uphold that list.

| ii)’From out of the candidates who appeared in the written
test, the respondents should call for intergiew and physical
test, candidates equal in number to five times 6f the number

of vacancies.

i
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iii) The ¢andidates‘to be sb called for interview and physical

test should be selected on the basis of marks obfainéd at the

written test in descénding order.‘ |

iv) These candidates sﬁould_be éﬁbjected again to. vivé~voce

test and .physicél' fitnegs test in acCofdance wifh the norms

laid &oyﬁ in the employmgnt notice and the ’intérview lettefs

that were issued-at the time of holding seleclionﬂ

v) On fhe basjs‘of‘the marks obtained'é; the candipafe iﬁ'the_
fwritten'test, physical fitness test and vovajvoce test....a
panel should be prepared in order of mérit. The number of
.candidates to be included in the panel.will be equal ltol the

- . o

number of vacancies or expected vacancies.”

The aforesaid ordetrs were di;ected”tb be complied with within a period

-~

'of six months. Subsequently, some of the apblfcants of the aforesaid -

~ 0A filed two contempt petitions bearing Nos. CCP 77‘of 90 and cCP 35

of- 91 allegihg violation of the aforesaid orders of the Tribunal by

the respondent authorltles The aforesald two CCPs were- disposed of by

the Trlbunal on 21.2.92 by a common Judgement by passing the follow1ng
orders :- -

) The CLw'authérities particularly the alleged -contemners,
u1ll publlsh ‘the list of the first 2000 candldates who were
selected in the written test wh1ch was upheld by the Tribunal.

'b). These candidates wllfbe called for oral test followed by
physical fitness tesl and based on these facﬁs, a panel of 400
candidates will bé prepaed Qnd‘published on ér béforé May 5;
1992. SN
c),Suéh of the‘ candidates whq haQe already ‘béen employé@
during the pendency of 0A No..728 of 1989 énd afterbthé case

. was decided , will. be declared to have been appointed
irregularly and tﬁeir apointment:cancglled wlthin 15 dayé gf
the feceipt ﬁf a copy of thisblorder; However, thee is no

objection if they are given alternative engagemeht/emplgyment
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, without -affecting the rights of the can&idatés tq‘be gp#ointed
\ - “from the pgnel to be prepared afheSH.' |
d) If any of the candidﬁfes meAtiénea in sub-para (é). aﬁove,
céme withinoﬁhe'zone of'séiecfion amongst the 2000 candidates,

who have been selected for further oral and physica fitness
. N .

4 .

test, they may be allowed to take Athese test afresh and
considered in order of their merit for inclusion in the fresh

panel.' \

4

3. The applicants allege that .the respondents authorities did not.

comply with the aforesaid orders of the Tribunal inasmuch as they
prepared a paﬁel of 561 candidates although vacancies notified were

1

only 4Q0. If is also alléged that although the Tfibunall quashed the
/ original “panel and ordered. for fresh pgnel on the baéis of guidélines
laid down by the Tribunal, the respondé?ts authorities did not pay any
heed to thg same. Ittis thefr further cdnteﬁtion that the 'requndent

authorities did not quash the appointments of those person,-who were

H

not included in the final panel but were given appointment~irregu1ar1y
amd illegally, as per order of the Tribunal on. extreneous
. consideration. Instead, the respondent ‘allowed such persons to

continue in service as Substitute 0/2 Khalasi against additional

vacancies without considering the case of the apblicants; who ‘appeared

in the selection test. On the other hand, the respondents further

V3 ~

perpetuated the irregularity by regularisingi,such lafge number of

~N

substitute Khalasis | , :
who were irrégularly appointed initiélly by issuing orders‘ dated
7.1.94 and '14.10.93 as per annexures D and E to the pfesenf OA.

4. It ié the case of the applicants that although the heépondents

!

allowed such unsuccessful candidates not only to continue in service
as substitutes even after the orders of this Tribunal quashihg 'such"
appointmeﬁts, they have ;Iso regqlarised théir service 'without
extending sucﬁ benfits to thé petitioners. This,' accdrding to fthg

_petitioners, is an act of gross discrimination against thenm vis—a~yi$

. those persons as named in annexures-D and E respectively.’ Being
, :

’

pid
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aggrieved, they have filed the instant 04 praying for the reliefs

quoted above. / : ) P

5. - The respondents have contested the claim of the petitioners by’

filing a written reply to which a rejeinderl has- been filed by the
petitidners, The respondents have not dénied that the original panel

prepared by them in connection with the employmen{ notice of 1985

+

relatingL to appointment to 200 posts of D/2 Khalasis had been quashed '
by this Tribunal by its order dated 7.9.90 passed in 0A™ 728/89.

However, in the meanwhile several appointments were also given on the -

!

basis of such quashed panel. Considering the position, the Tribunal

allowed the respondents to accommodate. such pereons appqinted

/

irregularly against other pbsts, which may be available. It is also

not denied by the respondents that by an order passed in contempt'

petitions Nos. 77/90 and 35/91 the Tribunal gave the aforeqﬁoted
directions by which the-respondents were directed to prepare a fresh

panel of 400 candidates after calllng the first 2000 persons quallfled

,1n the written test and further to cancel ~the app01ntments glven

1rregular1y to those persons who were app01nted 1rregular1y on the
basis of first:panel. However, liberty was given to the respondents
to provide such persons with alternate employment without affecting

the rights of the candidates to be appoihted-from'the fresh panel to

~ be prepared. It is the case of the respondents that aftef the

aforesaid orderAWas passed, they‘canceiled .tﬁe uappointment of such

irregﬁlarly appointed persons by or&er dated 9.3. 92'as per anneiure-Rl

- to the repiy. However, in terms of the 11berty given by the Tr1buna1

such persons were allowed to cont1nue to work as Substltutes It is

also their case that as per guidelines fixed by this Tribunal in the-

’

Judgement passed in OA 728/89, they have prepared a fresh panel -of 400

persons {SC 68, ST 32 and-UR 300- total 400) v1de order dated 5.5.92..

& copy of the -said panel has been produced before us. Regardlng thi

claim of the pet1t1oners that they should also be given'appointment as

Substitute es has been given to unsuccessful cand1dates, it is the

AN
case of the respondents that such persons were initially appointed _on

’

4

-y
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the basié of the earlier panel §ince quashed. But in view ofﬁliberty
grantéd by the Tribunal they have been apcommpdated as Substitute.
The pfesent petitioners, though appeared in the written test'and.
calléd to vi;a‘voce test, cogld not qualify in the first lpahei and
hence they were‘ never appointed. Therefore, the present petitioners
are not similarly‘cifcqmstance& with those pefsons who were initially
)appointed"irregularly ion . the basis of firsf panei and later gfven
alternative apboihtment aé Substitute. Further,“the.requndents- have

taken the point of limitation. According to them the petitioners have
. - IR ERE R

filed this application in 1996 whereas‘the persons with whom they afe
claiming parity were apboiﬁted long back and were reguiarised a§'
Qubspitutes As . per railway rules. Further they have also take;\a
point that these petitioners have earlier filed different applications
v1z 0A 508/92, 514/89, 26/92, 195/90, _235/90’ antd. 578/89 .élaiming
similar reliefs. which were not allowedl ' Therefore;v the prgsent ’
petitipn‘is barred by the principles éf res_judicataf The respondents

have, therefore, prayed for rejection of the instant 0A.

6.  We have heard the learned counsel for both the qﬁrties in some

-

details. The respdndents have ~produced - before .us' theA' Eélevant

departméntal,records which we have carefully goneithfough.A

7._ fhe basic fébts discloséd in this case are not dispufed by

either parties.’ | It is admitted that initially in résponsg tq the -

employment NotiCe'pubiished by thé-respondents for forming a panei o%

candidates. for filling up - 400 posts of D/Z‘Khalasi,-the aﬁplicants
--also applied along with several others. They qualified éﬁ the written

test and were called to viva—voce-tes% vide callf letters- annéxed to

/ : . :
the rejoinder. However, they did not find place in the earlier panel.’

e ' Héwever, “on peing challenged by some unsuccéséful canéidates, the
" Tribunal quahéeq the said panel and Jifeéted thg respondents to

prepate a fresh panél from the stage of intérview iﬁ accordance with

the gdidelines}framed by this Tribunal. 'Howéver, in the meanéime,

. sgﬂé;al_ appointments had already been given by the respondents which

were held to be irregular. In the order passed in the contempt
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'‘petitions the Tribunal directed the respondents to cancel “such-

appointments. However, cohsiderin§ that. such persons had élready
worked‘for a considerable_period, libérty was given tq the respondenté:
fo provide alternatiQe employmen? to such persons. On the basis of_'
such liberty these persons were given alternatiQe {appointment aé

Substitutes ﬂhich was different from the advertised 'posts. The

: \

principal grievance of the present petitioners lies here. They Elaim

that- such persons were all either outside}sAor could not qualify in

the selection. Therefore, they cannot - be given” alternative

appointmeﬁt as Substitutes without considering the case of the

petitioners, who ‘at least quaiified in the written test and called for

" viva-voce test. In-support of their contention,; the petitioners have

annexed at annexure-C.a copy of letter dated 3.3.93 issuedibyAthe Rly. -

-

Board addressed to the respondent authorities ﬁherein certain

clairification waS'éought regarding 117‘outsiders fnithe panel Bf 460
non-working Khalsis: It is pertinent to mehtion here that the
petifioners have 'not‘_challenged the ;second p&nel 'in thié_v_OA.
Therefore; ‘any defect or irregulari%y in the second panel’is»beyond
the scope of adjudication in thﬁs 04 without adequate materials; The
péfitioﬁers have also Annexed at annexures-D ahd E certain office
orders dt; 7.1.54'through which 2?8_substjtuté§ héve been sought to
be regularised in Group D posts a¥ter'screéning and dated 2b;10.93‘by
which directions were issued for screenin§ test Qf' 233‘ substitutes;.

The petitioners_ contend that while such large number of persons were

regularised by the respondents, jfhey ~have been denied such_

+

_ opportunity. From enclosure to,annexuré—D, we find that at }east 228

persons, who were appointed as subsfitutes in between November, 1988

and October 1990, have been declared to be suitable after screening

for regularisation in Group D posts. It is not denied by’ the'

.

petitioners that they were never appointed either’as Substitute or
otherwise undér the respondents at any poinf of time.v'The.respondents
have éSntended that the ‘substitutes were.regularised as per rules of

e railway aftér screening Sgainst available posts. They did not
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occupy any of .the 400 vacancies notified in the 1985 employment notice

- referred to above. Therefore, the .case of these substitutes stand on

a different footing altogether. Since the petitioners were never

L

appointed as substitute, they cannot lawfully raise” any objection- -

~

against such regularisation. It is not the case of the petitioners

-that they were included in the panel prepared either initially or

L

thereafter on the basis of judgement of this Tribunal_fpr appointment
agaiﬁst 400 vacancies‘of 0/2 Khalasi. On the other hénd, it is
boﬁ%énded' by ghe respondents that on the basis of marks ogtained by
the petitioners in the written test, they did.not come within )firSt
2000 can&idates calledn for viva-voge test as per order ﬁof the
Tribunal. The'only contentién of the pgtiiiohers is that while ﬁ%he

respondents  have apbointed S0 _many unsuccessful candidates or

-

‘outsiders as substitute irregularly or otherwise, they (the

petitioners ) should also be'given such appointment as substitute. It
is not clear from the averments made in the OA as to whether the

petitioner ever applied for appointment as substitute or whether, if.

's0, what happened to their such applications. As~already»pointed out

such-substitute§ were appdinted_loﬁg ago in between 1988 and 1990. If

N

the applicants had any grievance against their non-appointment as
substitute like the aforesaid 228 persons, they could have approached

this Tribunal earlier. - Regularisation of such substitutes is a

different matter as the-railway rules clearly stipulates the procedure .-

of regularisation of substitutes or casual workers after attaining

tempofﬁry status. This has no relation to the employment notice of

1985 for recruitment to D/é Khaiasi and thekpanelé‘prepéred on the

basis of selection ﬁrocess iqigiated thereunder. The first prayer of

the applicants’ is " for direction on the respondénts’to give them

appointment as D-2 Khalasi as has been given to other persons whose

appointments were cancelled by order of tﬁe Triburial. It is-clearq

from the above disucssion that such persons. were not appointed as 0/2
. ' ~

Khalasi against the notified 400 posts after their initial appointment

on the basis of fArst panel was cancelled in terms of the order of

-

Al

\
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this Tribunal. Fronm annexure-Rl to the reply, we find that the

respondents authorities issued an order on 9. 3 92 cancelling all

‘appointments'madefon the basis of quashed panel However, the

‘appointees were alloﬁed to continue to work as substutitesi As

already po1nted out that the present petltioners were never . appointed
under ' the respondents and . therefore they are not 51m11ar1y
c1rcumstanced like the persons who were given alternative appointment
as substitute when their initial. app01ntments were cancelled in terms
of the order of this Tribunal. Our attention has been ‘drawn to a

judgement of this Tribunal dated 24.4.95 passed in 0A 409/94 (Jay

Narayan etc. -vsUOI). 1In that case also similar prayer was made as -

made by the present petitioners by some other persons and the Tribunal

-rejected such prayer. In view of the above, we flnd no justiciable

-

cause requiring intervention of this Tribunal. Accordingly, we are

unable to allow_the first prayer of'the~app1i05nts.

i N\

8.° Now we come to the second prayer made by the 'petitioners.

They have prayed for quashing the order dated 7.1. 94 (annexure -0) and
memo dated 14 10 93 (Annexure- E) We have already referred to. these
orders above. By order dt. 7.1.94, the respondents have published a

-

list of 228 substitutes who heve qualified in the screening - test for

regular appointment as Group D posts. By Memo dt. 14.10.93, the

respondent authorities have published a list of 233 substitutes asking

them to appear for screening test. It 1s not understood as to why the

petitioners have prayed for quashing of these two orders. As ,already_
discussed above, in the first prayer the petitioners have prayed for

appointment as 0/2 Khalasi as has been given to some other persons who

did not &nelif? in thevselection test or were rank outsiders. s it

- appears, the petitioners’ contention is that these 228 persons have

been given app01ntment through back door by the respondents over and
above the 400 declared vacancies of 0/2 KhalaSI whereas they have beén

\

petitioners on the one hand want to quash such regularlsatlon of fhese

-

- 228 substitutes on the other hand they also want 31milar appointment.

ft out from such con51derat10n? It is surprising that while thei\

.
ey SO
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Horeoever, these persons have not been made parties 'to this proceeding
i N . g .
and any order passed behind - their back without hearing them will

seriously prejudice their rights. There is also no particulars in

detail about these 228 persons. It is the consistent claim of the

respondents. that those persons, who ~were given appbintment as b/2

Khalasi on the basis of earlier pénel, yhich was subsequently quashed
by this Tribunal, have been provided with altérnative appointmentvas‘
Substitutes in terms -of the liberty granted by this Tribunal.

Thereafter, by working as substitutes for a considerablé.period, they -

acquired right for regularisation in accordance with railway rules and

in terms of those rules, they weré screened and Vsubsequently
regularised. There is no denial that these pesons were initially
appointed irregularlQ as was noticed by this Tribﬁnal' while decidin§
contehpt petitions arising out of 0A ‘728/89. But even then the
Tfibunal gave liberty to thg respoﬁdgnts to accommodate such persons
against other available vacancies. We have.aléo.poigteﬁ‘out that such
persons were all appointed in between 1988 ahd 1990. Even though

their initial appointment was considered as illeéal, they were allowed ~

7to continue és substitufes for a long time and by dint of - yorking as
substitutes for years' fogether, they have been made . regular by

following the relevant rules..  After all these Qears; we do not

consider it fit and proper to examxne their case afresh, part1cularly
uhen these persons have not been impleaded in thIS 0A as parties. We

are, therefore, unable to accede to this prayer of the petitionérs~as

'uell.

9. In view of_the above dischssfon, we are unable to  grant any

relief to the petitioners.. Accordingly, the application is dismissed

‘without passing any order as to costs.

w%/s . RN
(6.5. NAINGI) . (D.PURAKAYASTHA)

MEMBER(A) | o MEMBER(J)



