CENTRAL ADMIN ISTRAT IVE TR IBUNAL
CALCUTTA BENCH

No.0.A,256 of 1996

Presant 3 Honfbla Mr.D.Purkayegthe, Judicial MBLbér.

DIPTI BOSE & ANOTHER
. eee Applicentg
Vs, |

1. Union of India through the Secretarys
Mnistry of Defences New Delhi=1,

2. The Director General of Quality
Assurance (Admn.7-A)s Dspartment
of Defence Production (030A),
Ministry of Defencer Ney Delhi=11,

3. The Senior Quality Agsurance
OFfficers Senior @Qality Assurance
Estt.(A)» Cossipores Calcuttaa2,

vee Respondents

For the applicants g Mr.S.K.Qiptar coungel,

For the respondents: Mrs.B.Ray» counsel,

Heard on ; 17.4.1998 _ Ocder on : 17,4,1998

ORDER |

The mein question Por adjudication in this appllication

filed by §h§ widoy of Late Panna Lal Boses the Jaeaa ad
employee and Susrup Boses sons of Late Pannalal Bosei Ex=T,
No.0284r Ty.Examiner Grade i (Pmt.&*aminet 11) SOAE, Navy
Sections Senior Quality Assurance Estt, (ARMIS )» Cossiporer
. o | Calcutt&-Zv who was declared dead as being unheard of| for
more than 7 years by order dated Sth Augusts 1991 (anABXUtB
‘R/111to the reply), According to the applicantss the Govt.
servants Pannalal Boser uBs found missing w.a.f. 29.8.1976
and the missing uas reported to the police station Cossipore
which was recorded in the Daily Order Papar I Last Part I1I,
According to the applicants only af ter 5.10,1991 they becamg
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éntitlsd to make an application for employment on compassionate
gtound and the applicant moils the widoy aof the decaased employger
mdde & representation dated 28,3.1992 to the Sr. ﬂuality Assurance
Off icers praying Por a suitebls appointmant of her ao%- the
applicant no,2» on compagsionate ground. It is also siatad that

the applicant no.1 yas paid M.1900/= toyards GPF of her late
husband and M.4+ 200/~ as the amount of DCRG and & uemﬁral amount

of pension, According to the applicantss the case of %pplicaat
no.2 was considered by the authorities and an enquiry 'Qas mad g
resarding the financial condition of the applicants and the
reporéq;meittsd by the authoritiss to the Diractor Ganeral

Quality Assurance (Adm.7A)s Department of Defenca Prcductiann

Govt. of Indiéo Ministry of Defencer Ney Delhi-11s on 31st

Augustr 1995 (annexure YA/A' ) supporting the case of the
applicant, Despite that Pact the cage of applicant no.z,ués not
considered by the authorities and uas rejected on the eround

stated in the impugned order dated 6th March 1995 (annaxure YA/11)
Feeling eggrioved by the said order of refusal dated 6th March
1995 the applicants have filed this casa for sett ing appropriate
reliefy as prayed Por., It is also stated in the applicagion

that the applicant no,2 is a Baghelor of Commerce from c?lcutta
University end he attained majority in the year 1986 snd his date
of birth as recorded in the school leaving certificate 1s 8th
Septerberr 1968, | g
2. The case of the applicant has been resisted by the respon-
dents by filing a raply stating inter alia that the application '
is a belated one and the applicants are not entitled to got any
reliaf in this case as prayed for. It is also stated thatEtho
competent authority considered the cass of the applicants&in all
pros an& cons and ultimately rejected the prayer of the applicants
for appointment of applicant no.2 onvcompassionate graundn stating
he ras@sons therein. It is also stated that the yife of ‘
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Lats Pennalal Bose is getting pension every month andpthoxaby

she capnot be said to be in distress condition for th% purpose
of getting appointment on compessionate ground. It is ffurther
stated that Pannalal Bose was removed from service dueﬁta
unauthorised absence From duty by the auﬁhority on 15tr February,
1979 w.9.f. 11.8.1376 being Pound euilty of absenting himself
from duty without applying Por leave., Onh a préyer madg by

applicant no.1y Smt.Dipti Boser the widoy of tha dace2sed employeas
the ordar of removal from ssrvice was set asido on ZSrl Gctob ery
1390 and the applicant n0.1 was eranted Pamily penaian"and other
retirement benefits of the employes Pannalal Bosar aFtar declaring
him dead by the order dated 5.8.1991. Thereforer thay ;tats there

is no reason for further consideration of applicant no.2 for

_ appointment dn cémpaasionate sraund and the applicatioJ is liable

to be dismissed.
3. Lld.cansel appearing For the applicantss ﬂr.s.K.Gupta:
submits that the applicant no;2y was admittedly minor dt the
time of missing of his father on 29.8.1976 and the depertment did

not declere the said Pannv/yl Bosa as do;% :hgu?h he rofained
unheard of for moreg than 7 years i.a. till the date of declaration
to that effect on 5.8.1991 as per the order at annexure ‘R/IIT

to the reply. It is Purther stated that the applicant no.2 had

no scope to 8pply FPor appointment on compassionate ground under
the schems until a declaration to that effect had been fssued by
the compstent authoritys @s per Section 108 of the Indian Evidence
Act. Since the respondents delayed the matter for striking orr'

the nams of Pannalel Bosa from theg strength of the department,

such inordinate delay cannot be attributed to the applicants for

denial of appointment on compassionate sround to applicﬁht no.2,

Thersbys the reasons stated by the respondents for non-cpnaidatatidt

|
of appointment on compassionate ground to applicant no.z%is not

- teneble under Article 14 of the Constitutions ag the saié refusal

order is nothing but an arbitrary one. He Further'submit{ that

mere recaipt of pension @ N.930/~ p.m. under extreme ecoc[‘womic

oo‘/-
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circumstances cannot be said that the applicants ara not in
digtress condition and therehby the case of applicant no.2
ought to have be2n considered by the respondents for appointment
on compassionate qround., ' g
4. On the contrarys Mrs.Bharati Rays 1d.counssl appearing
on bahalf of the respondentss strenously areued that'tha case
is a belated one and the 8pplicants admittedly oarned their
1ivelihood without any employment of applicant no,2 rrom the
date of missing of Pannalal Bose till the date of declaration
of Panpalal Bosae as desd. It is also stated that Pannalal Bosg
was removed From service on 1S5th Februaryr» 1979 weesfe 11.8.1976»
since he was faynd unéy thorisedly absent From duty by the
competent authority and yith a compéssionate viey the préyer
of epplicant no.1 to reviay the mattgr was cpnsidarad and the
said order of removel yas set aside for the pUrpose e? sranting
pension to the @pplicant no.1. So @ second considaration for
appuintment of her sons applicant no,2» on compassionate eround
does not arise.
Se  Mrs.Ray has relied on a decision reported in Jﬂgédish
Prasad ve. The State of Bihar & Another (1996 (1) sc st és)
whére the Hon'ble Apex Caurt hag opined that "the vaty ocbject
of appointment of a depandent of the daceesed employees who die
in harness is to relieve unexpected immediate hardship and
distress ceused ;\a%}::emly by sudcz:n demise of the éarning
member of the Family. Since tha death occurred way back in 1971
in which year the appellant was four yesr old, it eannat be
said that he is entitled to be 8ppointed after he attainad
majority long thereafter,® Referring to this decision, Mrs.Ray
aubmits that the application should be dismissed. ﬁ
6. I have considered the submissions of both the parQies»ﬁnd
sone through the records. It remains undisputed in thiS case
that pannala] Bosg was found missing from 10.8.197¢€ and;FIR
was lodged in the police station on 29.8.1976. It also remains
: date of birth of

undisputed from the side of the parties that/applicant ?0.2

.j.s/-

|



P

.gss.

8s par his school leaving cﬁrtificate is 8.9,1968. Mr.Gupta

hés draun my attention tc the report submitted by the author ity
entrusted by the respondents to enquire intoc the mafter of
economic condition of the applicants and submits th%t the letter

dated 318t Augusts 1995 (annexure 'A/4% to the application)

supporte the case of the applicants and showys that the applicants

are in distreas condition and the case of appligantvno.z was
referred to the higher suthority et Ney Delhi only qftar being

satiefied yith the financisl hardships of thg appliéﬁnts: for

the purpose of appointment on compassionate eraund, He further

submites that in view of the said reports there is mo reason

for deniel of appointment on compassionate sround to applicant

nO0.2 8nd the delay in meking such a prayer cén be atteibuted

tc the respondents and hence the respondents cannot noy come

up with a story that applicant no.2 is not antitled to get
appointment on compassionete sround for the dglay,

7« Regarding the legal effact of the missing report of

Shri Pannalal Boser it is found that the applicants beging the

‘legadl representatives of Late Pannalal Bosgs erg not éntitled

to get the benefit of the scheme for compéss ionatg apéointmant
until and unless & declaration was madg by the authority in
accordance g&ﬂ; the previeions of the Rule. Since Pannalal Bosg
was not‘fmndi\l’;:( more than 7 yearsy it remains gno dogbt that

a declaration to that effact after his miss ing r 3 period

of 7 years From the date of missing is required under the lsy,
Section 108 of the Evidence Act provides that "ghan the question
is vhether a men is alive or dead and it is proved that he has
not been heard of for seven years by those who wauld naturally
have heard of him if he hed been elives the burden of praving
that he is alive is the peraon yho affirms it."So a gengral
presumption yould arise¢ of the ;;rson if he is found unheerd

of for more than 7 years. So the general presumption would arise
of the person if he is found unheard of for more than 7 yeare.
It is also found thaet if a person is not heard of more than

7 yedrs» there is a presumption on the expiry of 7 years but the
evidence and onusg of proving that degath took plece uithin
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7 years & right to eatablish'for which the fact is c#sontial.
i
There is no pressumption that it took place at the close of

7 ye2rs, ' 1

|
@r 7 vears
i
@ person cannot be declared dead. The department artur thoroughly

B In viewy of the aforesaid positions mere closing

being satisfied of the missing employee who has begen unheard

of for more then 7 years mede & declaretion that his Lamc was
struck off Ffrom the strength of the esteblishment u.a.f. 29.10.76.
S0 admittedly the applicants had no scope to apply rog compassice
nate appointment under the schame before Sth Augus t i991. So
right of getting compagsionate appointment arcse in févaur of
applicant no.2 on the date of striking off the n2me of Pannalal
Bose from the rolls of the establishment of the respondents

though the applicant atteined majority in 1986. Accaréing to

the applicantar they applied for compessionate appoinﬁmcnt an
2843.1992 immedistely after the declaration made by thL reapondeats
on 5th MAugusts 1991, At that time the applicent no,?2 uaa major,

9. Regarding the question of gconomic hardship of th% applicantss
it is found then an off icer s entiusted o enquiry into the
matter and the off icer after detailed enqu iry, submitt;d his
rnport to the D.G., Quality Resurencer Ney D.lhi- on 31&8 1995
whare it hag been mentioned that due to melnutritions applicant
no.1 hes developed cataract and requires opaeration and‘sho hag
been living under the mercy of her relativgs ag tha perion and
other benefits she hes received is not at al) aufficiant to meet
the hardships of the applicants) due to the miss ing of Fhe father
of appliceént no.2» vho yag the bread oarner of the Pamily.

0. On the face of the report it can be said that the r epondents
or the competent authority yho considered théﬂﬁgﬁbttt had aycs
clcsed to the report submitted by the encu iry ofricar fbr the

\l

purpose of appointment on compassionate ground,. It s truo that

he schemg regarding appointment on compaas ionate ground does not
confer any right on the Pamily members in case of deathEOf the

|¢
bread e3rner of the family. The whole object of giving compassice

nate appointment is to gnable the family to tide over the crises.
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From the report submitted by the officar who had enquir
MMW)Q ‘
the matters 1 am satisfisd that thefFrlsaa is stil) ir

ed into
the

family and the income or pension earnad by applicant no.1 ag

Family pension is not suffieient to tide over the criaea faced

by the applicants. It is true that compass ionate appointment is

againet the public policy and violativg of Article 14 8
ted in Umesh Chendra Nagpal vs. Statg of Haryana (1994
448). 1 am impressed that @s @ rule appointment in publ

& shunclae
(4) sce

ic service

shoyld be mede strictly on the besis of invitation Frop the open

market. But schemes for compass ionate appointment was n

ot made
'invalid for all purposes and that pouer should be exercised by

the authority promptly and diligently yithout making 1L0tdinato

delay so that the bresd earner of the femily is able to meet

the sudden crises being faced by them. 1 havo e0ne th

decisions relied upon by Frs.B.Ray, ld.counsel for the

where their Lordships hed held that such mada of appoin

|
de horse the recruitment rules. But the cése in my hand

different one. Here the 8pplicents had no locus stendi
for compassionatg appointment until an order of strikin

néme of Pannalal Bosg Prom the strod‘th of the rolls ha

IOugh the

respondents,

tment ié

is a
to apply
Qg off the
d been

passed by the department., As I have alregady stated tha
dhceler adm va

consideration accrued Prom the date of niesing of "Pannal

i
We@elo 4&2;,, It is also Pound from the impugnaed order

that the respondents did not consider the report of the
officer submitted to them as asked for. It is not disc

the report of the enquiry officer submitted vide annexu

t right of
A

lal Bosg

of rejection
\enquiry
losed why
M.'um

was not considgred by the Tespondents at the time of rejaction of

the prayer. The order of rejection is arb trary and is
devoid ofcopnsidgration of the maturialaﬁon record.
1+ In view of the aforgsaid circumstances» the order

is not teneble and the applicent no,2 is entitled for ¢

for appointment on compassionatg graund. Thereforer th

at annexure 'A/1' dated 6th Marchs 1995 is set aside. Th

dents are directed to consider the casg of applicant no

%Onnd

of rejection
ons iderat {on
e order
L respone

o2 for

..8/-
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appointment on compagsionatg graunds in accordance yith the
rulesr and to £ake appropriate action in this regard after
.full consideration of al) matorialﬂctaa if there is a |
vagancy availablg in the departments yithin six monthsl from the
- date of recaipt of this order. with ‘this observations ithis
application is disposed of, auarding No costsg,

\m“

i
(DePurkayast 12)
Jud icial Hamben




