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o R 0 £ A. -- 

The main question for adjudication in this appiLation 

filed by the widow or Late Panna LaX Bose, the diceaLd 

employee and Swarup 8os, sane at L5 te Pannalal Bose, Ex-T. 

No.0284, Ty,Examjnar Grade I (Pmt.Zxaminer II) SOAE, Navy 

Section, Senior Quality Assurance Estt. (ARNTS), Cossipore, 

Calcutta2, who was declared dead as being unheard or for 

more than 7 yeats by order dated 5th Agst, 1991 (anr,exure 

'R/ilIto the reply). According to the applican, the Govt. 

servant, pannalal Bose, was found missing w.a.?. 29e8.1976 

and the missing was reported to the po1iø station Cossipore 

tjhih was recorded in the Daily Order Paper I'iL8t Pirt II0  

to the applicants only after 5.10,1991 they ecame 

2/. 
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entitled to make an application for employment on compassionate 

gtound and the applicant flo;l, the widow of the deceased employee, 

made a representation dated 28.3.1992 to the Sr.aual4y Assurance 
Officer, praying for 8 suitable eppointmant of her soi, the 
applicant no.2, on compassionate ground. It is also stated that 

the applicant no.1 was paid .1900/.. towards GPF of hr late 

hu3b3fld and .4, 21)3/.. as the amount of DCRG and a nomInal amount 

of penion. According to the applicants, the case of pplicant 

no.2 was considered by the authorities and an enquiry was made 

regarding the financial condition of the applicants and the 
IJM 

report submitted by the authorities to the Director General 

Quality Assurance (Adm.IA), Department of Oaf' enca Production, 

Govt. of India, Ilinistry of Defence, New Delhi..li, on 31st 

August, 1995 (annexure 0 A/49 ), supporting the case of the 

applicant. Despite that fact the case or applicant no.2 was not 

considered by the $uthOritiø5 and was tjected on the ground 
stated in the impugned order dated 6th Parch, 1995 (aflflxure 'A/i') 

Feeling aggrieved by the said order of refusal dated 6th hatch, 
19950 the applicants have filed this case for getting appropriate 

relief, as prayed for. It is also stated in the application 

that the applicant no.2 is a Bachelor or Commerce from Calcutta 

University and he attained majority in the year 1986 and his date 

of birth as recorded in the school leaving certificate is 8th 

Septentar, 1968. 

2. 	The case of the applicant has been resisted by the respon 

dents by f'ilig a reply stating inter alia that the application 

is a belated One and the applicants are not entitled to get any 

relief in this case as prayed for. It is also stated that the 

competent authority considered the case of the applicantsin all 

pros and cons and ultimately rejected the prayer of the applicants 

for appointment of applicant no.2 on compassionate graund, stating 

he reasons therein. It is also stated that the wife of 

.3/.. 



Late Pannalal Bose is setting pension every month and theraby 

she' cannot be said to be in distress condition for th purpose 

of setting appointment on compassionate ground. It is further 

stated that PannalalBose was removed from service duto 

unauthorisad absence from duty by the authority on 15th February, 
11 

1979 w.a.t. 11.8.1976 being found guilty of 8bsentlng himself 

from duty withOut applying for leave. Q a prayer made by 

applicant no.111 Smt.Dipti Bose, the widow of the dec 	ad employee, 

the order of removal from service was set aside on 23 

1993 and the applicant no.1 was granted family penaionand other 

retirement benefits of the employee Pannalal Bose, after declaring 

him dead by the Otdøt dated 5;8.1991. Thereforø, they State there 

is no reason for further consideration of applicant no.2 for 

appointment on compassionate ground and the application is liable 

to be dismissed. 

3. 	Ld.counsel appearing for the applicants, Pr.S.K.Gupta, 

submits that the applicant flO2' was  admittedly minor at the 

time of missing of his father on 29.8.1976 and the department did 

not declste the said Pennaljori Bose as dead though he remained 
V 	ft-tck 1ç 	9.9L 	

1 unheard of for more than 7 years i.e. till the date of declaration 

to that effect on 5.8.1991 as per the order at annexure 'R/IIT' 

to the reply. It is further stated that the applicant 4.2 had 

no scope to apply for appointment on compassionate grourd under 

the schema until a declaration to that effect had been fasued by 

the competent authority, 89 per Section 108 of the Indian Evidence 

Act. Since the respondents delayed the matter for striking off 

the name of Pannalal Bose from the strength of the depatment, 

such inordinate delay cannot be attributed to the appliants for 

denial of appointment on compassionate ground to applict no.2. 

Thereby, the reasons stated by the respondts for nOnconsiderstj 

of appointment on compassionate ground to applicant no.2 is not 

tenable under Article 14 of the COnstitution, as the saiji refusal 

/ order is nothing but an arbitrary one. He further submitL that 

more receipt of pension 	.930/. p.m. under extreme ecoomic 
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circumstances cannot be said that the applicant's are not in 

- distress conditian and thereby the case of applicant no.2 

ought to have been considered by the respondents for eppointmnt 

on compassionate ground. 

4* 	On the contrary, Prs.8harati Ray, ld.counsal appar1ng 

on behalf of the respondents, atrønotjly arjad tht the case 

18 a belated one and the applicants admittedly earne
11  d their 

livelihood without any employment of applicant no.2 from the 

data of miSsing of Pannalal Bose til] the data of declaration 

of Pannalal Bose as dead. It is also 8tated that Pennala]. Bose 

was removed from service on 15th February, 1979 w.ef. 11.8,1976, 

since he was found uflauthotieed]y absent from duty by the 

competsnt authority and with a compassionate view  the prayer 

of applicant no.1 to review the eetter was considered and the 

said order of removal was set asida for the purpos of granting 

pension to the applicant no.1. So a second consideration for 

appointment of her son, applicant no.2, on compassionate ground 

does not arise. 

Plrs.Ray has relied on a decision reported in )&gid1ah 

Prasad we, The .  State of Bihar & Another(1996 (1) SC 5L3 93) 

Mre the Hon'ble Apex Court has opined that "the very' object 

of appointment of a dependent of the deceased employee's who die 

in harness is to tøligve unexpected immedIate hardship and 

distress caused to the family by sudden demise of the earning 
-Li k 

member of the family. Sinc, the death occurred way back in 1971, 

in which year the appellant was tour year old, it cannot be 

said that he is entitled to be appointed after he 8tt*1fld 

majority long thereafter." Referting to thi. decision, Mre.Ray 

submits that the application should be diemieaed. 

, I have considered the submission5 of both the pattie, and 

gone through the records. It remains undisputed in this case 

7/ that Panfle].a]. Bose was found missing from 10.8.1976 and 11R 

was lodged in the police etation on 29.8.1976. It also remains 
d8to of bitth of, 

undisputed from the side of the parties thatappljcant no.2 

. 5/ 
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09 Per his school leaving certificate is 8.9.1968. ft.Wpts  

has drawn my attention to the report submitted by the authority 

entzueted by the respondents to enquire into the matter of 

economic condition of the applicants and submits that the letter 

dated 31st Augusto 1995 (anflexurs 'A/4' to the appljcatjgn 

supports the case of the applicants and shows that the applicants 

are in distress condition and the case of applicant no.2 was 

referred to the higher authority at Nej Delhi only 811fter being 

sfltisfisd with the financial hardships of the applicants, for 

the purpose of appointment on compassionate ground. He further 

submits that .in view of the said report, there is no reason 

for denial of appointment on compassionate ground to applicant 

no.2 and the delay in making such a prayer can be att1buted 

to the respondents and hence the respondents cannot now COme 

up with a story that applicant no.2 is not entitled to get 

appointment on compassionate ground for the delay. 

7. 	Regarding the legal effect of the missing report of 

Shri pannalel Bose, it is found that the applicants being the 

legal representatives of Late Pannalal Bosø, are not ant itied 

to get the benefit of the scheme for compassionate appointment 

until and unless a declaration was made by the authority in 

accordance with the provisions of the Rule. Since pannelel Bose 

was not found1ror more than 7 ysere, it remains no dgbt that r 

a declaration to that affect after his missing a tsr a period 

of 7 years from the date of missing is rsjired under the 

Section 108 of the Evidence Act provides that "when the question 

is whether a man is alive or dead and it is proved that" he has  

not been heard of for seven years by those who would naturally 

have heard of him if he had been eliø, the burden of proving 

that he is alive is the pereon who affirms it,"Se a general 

presumption would arise of the parson if he is found unheard 

of for more than 7 years. So the general presumption would arise 

of the parson it he is found unheard of for more than 7 years. 

It is also found that if a person is not heard of more than 

7 years, there is a presumption on the axpiry of 7 years but the 

avidanoS and onus of proving that death took piece within 

1 
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7 years a right to establish for which the fact is essential. 

There is no presaumption that it took place at the ci1oea of 

7 years. 

8* 	in view of the aforesaid position, more closing of 7 years 

a person cannot be declared dsad. Th, department art.r thoroughly 

being satisfied of the missing employee who has been unheard 

of for more than 7 years made a declaration that his ~Sms was 
11 

struck off from the strength of the establishment w.ef. 29.10.76. 

So admittedly the applicants had no scope to apply for compassia. 

nate appointment under the scheme before 5th August, 1991. So 

right of getting compassionate appointment arosa in favour of 

applicant no.2 on the date of striking off the n$me of Pannalal 
1 1 

Bose from the rolls of the establishment of the respondents 

though the applicant attained majority in 1986. According to 

the applicants, they applied for compassionate appointment on 

28.3.1992 immediately after the declaration made by the respondents 

on 5th August, 1991. At that time the applicant no.2 ws major. 

9. 	Regarding the question of economic hardship of th applicants, 

it is found than an off icer was entiusted to eniiry iito the 

matter and the off icer after detailed eniiryt submitted his 

report to the D.C. Quality Assurance, New Delhi, on 318.1995 

where it has been mentioned that due to malnutrition, applicant 

no.1 has developed cataract and reiiras operation and she has 

been living under the mercy of her relatives as the pension and 

other benefits she has received is not at all suffijønt to meet 

the hardships of the applicants, due to the missing of the father 

of applicant no.2, Jio was the bread earner of the family. 

10* On the face of the report it can be said th$t the spodant 

or the competent authority who considered the 	o,-t, had &", eyes 

closed to the report submitted by the encJiry officer far the 

purpose of appointment on compassionate ground. It is tiue that 

the schema regarding appointment on compassionate ground doe3 not 

confer any right on the family membare in case of death of the 

bread •8rner of the family. The whole object of giving dompassia. 

nate appointment is to enable the family to tide over the crises 
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From the report submitted by the ofi.icer tJo had enq
11  

ured into 

the matter, I am satisfied that the crjsss is still in the 

family and the income or pension earned by applicant n o.1 a 

family pension is not suffielent to tide over the criJee raced 

by the applicants. it is true that compassionate appointment is 

against the public policy and violative of Article 14 13s enuncia 

ted in Umesh Chendta Nagpal vs. State of Haryana (1994(4) 5CC 

448). I am impressed that as a  rule appointment in puaJLi0 service 

hOld be made strictly on the basis of invitation fron the open 
it 

market, But scheme for compassionate appointment was iot made 

invalid for all purposes and that power should be exercised by 

the authority promptly and dilint1y without making inordinate 

dalay so that the bread earner of the family Is able t, most 

the sudden crises being faced by them. I have one though the 

decisions relied upon by Mrs.B.Ray, ld.00uneel for the respondnt, 

whr. their Lordehipe had held that such mo4 of appoilitment is 

dg horse the recruitment rules. But the case in my hand is a 

different One. Here the applicants had no los standi to apply 

for compassionate appointment until an order or.strikinlo ofr the 

name of Pannalal Dose from the etr.èta of the rolls had been 

passed by the department, As I have already etatsd thet right of 
&/ & t  consideration accrued from the data 

or" nof Pannalal Dose 
u.s.?. It is also found from th impugned order of rejection 

that the respondents did not consider the report of theenquiry 

Off loot submitted to them a$ asked for. It is not dico0d why 

the report of the enquiry officer submitted vide 

was not considered by the reepondn at the time of rejection or 

11 the prayer. The order of rejection is arb)trary and is found 

devoid otconsjdsratjon of the m5ter ial on 	n,rI.. -- 	-.. * 

11. in v1 	of the føtjd circumstances, the order of rejection 

is not teneble and the applicant no.2 is entitled for cnsideratjon 

for appointment on compassionate ground. Thtgføtø, th9 order 

at annexure 'A/i' dated 6th march, 1995 is set aside. Thla rospon 

dents are directed to consider the case of applicant no.2 for 
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appointmn On COmpassionate 	in accordance J,th the 
rules, and to take apprja action in this regard after 

full COnsideration of all mat.rja1j08,: if there is a: 
vacancy availabio in the department, uithin six  month from the 
date of receipt of this order. With this observation, this 

appljcat,j, is disposed or, 8wSrding no costs, 

\ J\.k 

(0 Pu rk sys at Pa) 
bdiciel Methber 


