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JUDGMENT

f[ , - BeCeSarmas A, M.

The dispute raised in this application is about| the
¢ v
alleged wrcng fixation of the pay of the applicant on|promotion

and also the attempt made by the respondents to recover the

. alleged over-payment.
| 2.  Briefly stateds the facts of the cass are as follcous s=
| The applicant was appointed as a Oraftsman in the year

1962 in the grade of Rs,180-6-240 (ARS) and in 1966s the

applicent wag in the grade of &.205-7-240-8-280(AS) and uwasg
sent to the Research Designing & Standard OGrganisation of the
| respondents.on deputation, Havuas released frcm daputétion>in
4 the year 198?frecisoly on 4.9.1982, During the peried of )
| his deputation from 1966 to 1982y he was not at all.inFOrmed

» O




at any stage» of his pay fixations although the Divisienal Railuay

Menager might have fixed his pay from time to time at di

stages.

fferunt

The applicant Qid not come acress with any @anamoly and

[ 7%
f ound no discrepancy with- his pay fixation by DRM Hourah. Long

after 11 years had passed away in silence) the applicaent

of a suddens was very mich surprised to get information

y all

}rcm

CPG/CCC'e letter NoJ.E/740/LP/2/ Misc/36 dated 15.5.1991 uhich uas

commnicated to the applicant on 10.11.1993 thét excessf
was made to the applicant and recovery of the excess amo
be made in easy instalments. The Railuay Administration

actually recovering Rs.300/« From the pay of the applican
| Julys 1994, ag has bsen contended by the applicant. The
sﬁacific contention is that on 5.9.1973 he was drawing p

payment
unt would
has been
t‘sinba.
apblicant's
ay at

R.280/~ in the scale of b.205-280/- and his pay on promotion

would have been Rs.305/- in the scale of fs.250-280/-. Th
of Re.250-380 (AS) wag later revised and the revised scal
R.425-700(RS) was introduced., The @pplicant's pay of fs.
in the revised scale is squal to R.530/= on 12.9.1973. t

the authorities concerned hive omitted te take into acc

@ sciale

le of

305/-

{oWevers

wnt this

aspect uhile Pixing his pay in the higher scals of fs.250=380/-s

which vas subsequently revised after coming into force

of the

recommendations of the Third Pay Commission w.sefe 1.1,

The applicent was allowved one increment thereafter on 1

|
1973,
16.1974 for

rendering loyal service. The spplicant contends that the said

mistake got detected after subsequent premetions and on

reséch ing

the pay scale %.2375-3500/-. The applicant on receiving the

letter regarding the decision of the Railuay authoritigs to

recover the alleged over-payments Piled an appeal on 3.

but the suthor ities took a long time to dispose of the

and ultimately by an order dated 10th Novembers 1995, H
?

12.1993»
appeal

a

is

appeal uas rejected. Being aggrieved thersbyr» the instant applica-

tion has bsen filed with @ prayer for a direction uponjthe

iCa
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respondents to refix the pay of the applicant correctly and alse
not to recover any payment from him on the grcund that there

hés been an over~pdyment.
3 The case has been resisted by the respondents by filing
a reply. The respondents contend thét the pay received by the

epplicant in the various scaless both revised and unrevisedr was

takén into acceunt for the preper fixation of pays but an

anemaly had occured in the year 1979. The respondents|contend

. that in course of sxamination of a representation by one K.C.Dhars

claiming stepping up of pay at par with his juniers Shri Be.N.
(15 opptient)

Kundys it was detected that the pay of B.N.Kundgﬂuas erromsesusly
fixed at f.795/= in the scale of pay of h.?DO-be instead of
B.700 as on 1,10,1979 and accordingly the pay of the applicant
was re=f ixed carrectly and the sver-payment is sought|te be reco -
vered from him. The respondents have ahclased with tﬁeir reply
a charts being annexure 'R' to the peplys starting from 5.9.1972
upto 1.1.1995 shouing therein heu the anomaly regarding the
pay F ixation o? the applicant and the correct fixation has also
been shoun. Ultimately» ths recovery order dated 10th November:
1995, was issued which also dealt with the appeal filed by the

applicant on 3.12.1993.

4. The 1d.csunsel for the applicant during hearing cited the
provision of Rule 2018(b) corresponding to FR 22-C of the Railuay
Establishment Codes Vol. Il in this connection. Acclord ing to

the 1ld.counsels aeven though the pay of tha applicant was Fixed

on notional basisy they should have taken into accaunt the
increments which the applicant uould‘havé draun in the louer
scale prior to 5.9.1973» prior te his promotion to the higher
scale on*?.9.1993 and)tharaafte;)on hds promotion to the higher
scale on 12.9.1973» his pay should bave been fixed apbrﬂpriately“
in the scale of pay as per 22-C.
5. We have heard the submissions of ld.,counsel for|both the
parties and héye also perused the records and cons idered ths
facts and circumstances of the case. from the records produced

U
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before us» it is clear that the anomaly in the Fixatioen of the

pay of the applicant» as contended by him had arisen in the

year 1973 and as per the version of the respondentsé the anomaly

had occured in 1979. Nermally such an application woyld have
been dismissed by us for delay and laches and alsc beling barred

by limitatien. But we note tuo things in this respaect. First

any wrong fixation of pay even though done earlier» results in
continuing wrong and thet has to be taken intc account before

tak ing @ decision as to uhether the application suffe&s from any
infirmity of delay and lﬂchés. The second point to be cons idered
in this case is for long several years ering the periocd ef his
deputation from 1966 to 1982, the applicant was completely in the
dark aboyt the scale of his pay even on notion2l basis. No
intimation uas sent regarding the same by the Rajlway authoritiss.
The applicant suddenly came ta‘knob about his FixatiJn of pay»

as alleged by tﬁe respondents» only when there wag @ claim from

his next junier who had appealed for stepping-up of pay at par

with the present @pplicant, The applicant had filed @n appeal
in time but the said appeal a}so.temsdriad ipend ing uith the

It was ultimetely replied to

It iss» therefores clear

| :
applicant did not have any knowledge about his fixation of pay

respondents for about 2 years,

only on 10th Novembers 1995. that the

~and the question'of delay and laches in this case do?s not arise.

'Wes therefores overrule the objection rejised by the ld.counsel
for the respondentss Mr.P.K.Arcras on this count, .
6. e have perused the conditions of Rule 2018=B of | the

Railuay Esteblishment Code which statesw- nNo tw ithstand ing

anyth ing contained in these ruless where @ vrailuay ssrvant hold ings
a post in @ substantives temporary or officiating caracity is
prémoted or appointed in a substantiver temporery or off iciating
capacity to another post carrying dutiés and responsiibilities or

greater importance than those attaching to the post held by him

5
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his initjal pay in the time-scale of the higher postishall be
fixed at the stage next above the pay notionally arrived at by
increasing his pay in respect of ths lower post by oée increment
at the stage at which such pay has accrued®, Although the
respondents have averred that necessary increments were given

to him from time to time» there is no spaecific averm‘nt by the
respondents to the averment made by the applicant that the
incrementg which he would have draun on 5.9.1973 prior to his.
premotion to the higher scale on 12.9.1973» was not taken into
account by the respondents in fixation of his pay affar promotion
in the higher scale after getting another increment ﬁn that
grads. It might have been possible that since the S:Fppl,icant was
on deputstions his fixation of pay wag not done in tlime by the

[
railvay authorities and it might have been that @nlyhuhenisc the

report of the Third Pay Commission came into force:;&he‘reSpohdenta
fixed his pay accordingly. But the fact remains that if the
respondent authorities had fixed the pay of the appjﬁcant aven

on notional basis in times certainly the xncrementadof pay of the
applicant which the appllcant would have drawn in tJe lover scale
on $,9,1973 prior to his promotion on 12.9.1973 uou#d have been
teken into account in fixation of his pay in the prémoéibﬂal
scale., Ue ares therefores of the view that there ié & céss and
that the matter should be loocked into by & qroup of|off1cers
taking'this factor into their notice and also the provisions of
Rule 2018«B of the Railway Establishment Code on that count.

7. UWesr therefores direct the respondent autho:itiel to constitute
a group of two officers other than those who dealt &ith the métter
of the applicant and these off icers shall ine a psrson2l hearing
fo the applicant and theroaréer they shall reconsid?r the entire
matter of Pixation of the pay of the applicant u.e.%. 1.1.1973

in the light of the observations made by us., They Shall also
scrutinise all the records on this count. Such actLon shall be

taken by the respondents within a peried of four mopths from the

U -
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date of communication of this order and the result tthe

be commnicated to the applicant within a perjod of onsg

thergafter. ' ' }-

8+ Regarding the prayer of the applicant for étOpping

recovery» the matter has been considerse by us in the

cf shall

mon th

of the
.ight

of the law laid down by the Hon'ble Rp e x Court in Shyam Baby

Verma Cass,

the higher pay scales since 1973 and the pay was sought

h that cases the petitioners were srronecusly given *-

-t

to be

recovered only in 1984. It was» therefores held by the Hon'ble

Apex Court that it would be just and proper net to revover the

over-bayment.

In this cases it was only because of thelir oun faults

mue fine the alleged Over-payment hag been mede by the respondents
and as per the respondents version)» the same was detscted as adrly

8s in 1979 and that was continuing and the applicant was in no vay

responsible for such drawal of mongy at all, This being

position on the basis of tha law laid doun by the Hdb'bl

the “:
1 !
e Apex

Causrtsy we have no hgsitation to hold that the respondent

debarred from mak ing any recovery from the said over-paJ

to him if at all. We have bgen given to understand tha

13 are

mekt made

t the

applicant has been paying the amount sought to be recoveked b
‘ y

the respondents @ 5,300/~ pem, for the last tuo years., |[If that

be so» the amount regovered from the applicant ghall notl

bse

b

refunded to him by the respondentss but the respondents shall not

recover any over-payment made¢ to the a@pplicant from this
9. The applicetion is thus disposed of in the light of t
directions given by us accordinglys without passing any ¢
as to costs. . ‘
10. We further direct that if the applicant is found antJ
to get the refund as per re-fixation done on the basis of

recommencation of the group of off icers» to which we have

alreadys such refund shall be made to the applicant by th

et
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