CENTHQL ADMIMISTRATIVE TRIBUNAL ;

CALCUTTS BENCH. hef

O.fve 212 of 199ve.

Present‘: Hon’ble Mr. D. Purkavastha, Member (J)
, PARESH CHANDRA GANGULY

VS,

1 : '
1. Union of  India, through | the

Secretary, Ministry of Defence, | New

Delhi~ 110 001.

2. General Manager, Gun &
Factory, Cossipore. Caloutta.
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. Additional General Manaasr | aomhb
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faun & Shell Factory, Cossipors,

Caloutta. :
|
|

4. Works Manager (ERY, Gun & Shell

Factory, Cossipore, Calcutta.

5. Junior Works Manager (ER), Giir
, Shell Factory, Cossipore, Calcutta
. 700 002.
. - v Respondents.
@
For applicant @ pr. M.K.Bondvopadhyay, counsel.
Mr. T.K.Biswas, counsel .

for respondents: Hr. B.K.Chatterjee, counsel. o

heard on @ 3.10.97 22 ordered on = 3.10.97.

ORDER

The applicant is 4 bl odesr wf L e POSt

Telephoneoperator in  the Gun & Shell Factory, Cossipors.

approgched this Tribunal for EXpUNYing

gommunicated to him vide letter dated 29.11.94 fannesxure &)

the  ground that he has been serving in the department for

last remar

28 wvears, buf he was surprised when such adverse

was  communicated to  him for the first time in the yedr |9

and thereafter in the vear 1994 (annexure AZ) . The appliog
did not challenge the earlier one, but he challenged t
communication {(annexure Al)  stating,  inter alla, that ¢

adverse remarks was recorded by the

personal grudge against him. Second  allegation is that

adverse  remarks was communicated on 29.11.94 after ten mont
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from the date of expirvy of one month from 3lst December. WWos,
According to the applicant, he made representation Lo | the

authorities concerned on 7.2.95 (annexure A4) which has [been

disposed of by the Addll. General Manager for the General

Manager by a letiter dated 24.3.9% wherein it has been stated
that "Yqur application under reference has carefully [been
examined and 1t appears ﬁhat you have been verbally advised by
the WM/Engg. several times and also you had been issued|with

an advisory letter by the JWM/AER due to your di&sati$faqtory

performance. The contention as made in vour above applicétion
appears td be not correct.”  feeling agarieved by the said
order, the applicant has filed this application praving| for
the reliefs méntioned above
2. The case has been re&i;ted by the respondents by
filing a reply. they denied all the allegation made in| the
application and 1t is stated that as per rule entry.intn [RAT
ACR 13 made on the basis of the annual assessment of work

) ' N oo
performed by the government emplovee by an officer who has

. ' N
personal  Knowledge of the performance of the emp#gye&
R . ‘ { A,
concerned  and  after the entries recorded by thg,reportiﬁg
e ,

officer, the said entry are being reviewed by the other(higﬁer

officer concerned, namely, Dy. General Manager (E),_;ﬁgdtt.
General Manager (E&M), Addll. General Manager (E&MM) and

finally by the General Manager. The respondents submit | that
the allegations made in the abplication are baseless and
unwarranted. 1t is also stated that before writing the | @R,
the applicant was verbally advised by the WH/E on se«erai
occasion to  improve himself and thé sald  fact was algo
intimated in the letter dated 24.3.95 (annexure A5). | they
have, therefore, submitted that the application 18 devold  of

merit and liable to be dismissed.

. Ld. counsel Mr . MuK.Bohdydpadhyay, leading] Mr.
T.K.Blseas, 1d. counsel, relies on the decision off the

S\




Hon’ble Supreme Court reported in AIR 1987 SC 1201 (Stdte of
Marvana vs. P,C~w50hwa] wherein Their Lordships held the
whole oblect of the making and cummunicatio&‘ of adverse
remarks 1s to Qive to the officer concerned an opportunity to
improve  his perfornances, conduct or character, as the| case
may be. The adverse remarks should not be understood in Lerms
of punishment, but really 1t should be taken as an advice to
the officer coﬁcerned, s0 that he can act in accordancelwith
the advice and improve his service careear, The» whole oblect
of the making of adverse remarks would be lost if they are
communicated to the officer concerned after an  inordinate
delay. In  the iInstant case, it was communicated to the
respondents after twenty seven months. It 18  true . that tﬂe
provisions of rules S.6.,6R and ¥ are directory and not
mandatory, but that does not mean that the directory
provisions need not be complied with even substantially. suCh
Provisions may not be complied with strictly, and substantial
compliance will be sufficient. But, where compliance after an
1nordinate delay woulq be against the spirit and ijéct Qﬁithe

directory provisions, such compliance would not be substantial

compliance. In the instant case, while the provision% of
, ) Vi
Rules 5,6,6A and 7 require that everything including |the

communication of the adverse remarks should be compl%ted ‘

,
. - . . . . . N
within a period of seven months, this period cannot!be;

L

stretched to twenty seven months, simply because these Rules
are directory, without serving any purpose consistent with the
spirit and objectives of these Rules. We need not, however,
dilate upon the question any more and consider whether on the
ground of inordinate and unreasonably delay, the adverse
rémarks against the respondents should be struck down o net .,
and suffice 1t to say that we do not approve of the inordinaltes
delay made in  communicating the adverse remarks Lo dhe

respondent. . Referring Lo thee above decision, Mr .
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Sthis score. If I consilder the very object of maintaining

7 department

Bondyopadhvay, 1d. counsel, 1nvited wmy attention to

b

Swamy 's Compilation on Confidential Report of Central Govt .

!

Emplovees, Third Edition =~ 1993, which contains wvarious

Instructions regarding maintenance of the ACRs by

department concerned. He submits that in the instant case
was supposed Lo be  recorded within the mmnth of  Jdanuars
completion of the vear of assessment of 1993 and
communication has  been made  In the month of November,

after expiry of eleven month. Such inordinate delay it

makes s81d  ACR. ineffective a8 the object and purpose

the ACK s NENE VAT “and theraby, that should:
L~ 1

struck down.

4. Ld. counsel Mr. B.K.Chatterjee, ld. counsel for;

) . . . [
respondents, strenuously argued before me stating, 1nter a

that the judgement cited by the ld. counsel for the appli
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has no  manner of application in this case because the Said

judgement relates to the service rules of lf% offFlcers.
Chatterise also has drawn my attention at page 12 of the
Swamy's Compilation wherein it has been stated that orescr

Limit  for communication of the adverse remarks 1%

s 4

mandatory but directory. If adverse @ntry igﬁcommunicated in

time it 1s not wiped out. Referring to the sald provis

M.
56,101

L beac

not

Lor ,

Mr . Chatterjee submitted that mere delay in communicatioh of

the adverse remarks cannot wipe out the entries made in |
Aer.  So, the application is liable to be dismissed.

5. Coming down to the rival contentions of both

the

the

parties, I cannot accept the contention of Mr. Chatterjee on

ACR  In  the Police department and in the other departments
the Central Govt., I do not find any different ingr&dientj
conclude that  the  object, of maintaining the ACRs in.
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difterent. the very object of maintaining !

(i ’
ACR 1s  for career advancement,  and B this ourpose ang
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assessment 1s  recorded in  the confidential report . T he

i

. - : - ) - - -~ o - I

confidential report provides the basic and vital mputs’ for
|

as&es&ing the performance of an officer and his advancement of

service career. $o the guideline framed for maintaining ;th&
!
ACR vof the government servant  according to diffefent

instructions cannot be over100ked by the authorities witbout
any reasonable explanation. In the instfuﬁtimn containa& n
OP&AR OM Mo.21011/1/77~Estt. . dated 3.1.78 it is stated ihat
annual  report should be recorded within one month Uf:thﬁ
expiry of the report period and delay iﬁ this regard on jthe
part of the reporting officer should be adversely comme%ted
upon. Delayed submission of the self appraisal report  should

, .
!

be adversely commented upon by the reporting officer. | By

Y
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another instruction of even number dated 13.1.78 it has ﬁeen

!
stated that adverse entry in the confidential report both by

on perfornance as well as behaviour should be communicdted
within one month of their being recorded. This communicagion
should be in writing and record to that effect should be R@pt
in the CR dossier of the govi. servant concerned. 1n vied of
the aforesaid specific instruction regarding the maintan%nwe

. |
of the ACR, I am unable to hold that there is different obimoh
of waking communication of adverss remarks.  The  very vmbi&ut

of  maintenance of the ACR has been clearly enunciated by fhe

Hon’ble aApex Court and in view of the plfonesald  Judgemant | of

Laleeos |
Rty UL Lo acmet
- i
the contention of the applicant that there has been inordinate

the Hon’ble apex  court, I have no

3 i
elay in tiﬁ/matter of communication of adverse remarks made
L thafhen b, B ;

dgainst him‘andhcommunicated by a letter dated 29.11.%94.
&, I have gone through the Annexure A% to the applicatﬁon
whereby the representation of the applicant has been rejectéd,

In the sald letter 1t 1s stated that the applicant had been

vaerbally advised by the WM-Engg. on several times and) an
’ i

advisory letter was issued for his unsatisfactory p@rfwrman?&“
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“Ld. couhsel Mr. Bondvpodhyay submitted that the fact

Py (:.‘ R

wssuing  the advisory letter to the applicant is not corr

No denlal has beaen made by the department annexing . iLhe

of

ect .

isald

letter in thé reply 1in  support of their contention, J
should have begn done. In viewlof the position, 1t car
safely presumed that while rejéc&ing his representatior
Addl.  General Manager did not apply his mind properly.

7. In yiew of the above discussions, I allow

application and expunge the adverse remarks contalned in

hich
be

the

the

the

. N
letter at annexure Al to the application. ﬁccordingl? the

§

application 1s disposed of awarding no costs.
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( D. ﬁurkayasfﬁg )

MEMBER(J)
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