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700 002.. 
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For applicant 	Mr.. M..k..Bondyopadhyay, counseL 
Mr.. L.K..Biswas, counsel.. 	 H 

for respondents: fir.. LK.Chatter5ee, counsel. 

heard on : 3..i0.97 :: order-ed on  

ORDER 

The applicant is a holder of the. post. 'of 

Ielephoneoper- tor- in the Gun & Shell Factor-y Cos - jpore.. He 

approached thIs 'I' r" ibunal tor expunqing theadverse rema"ks 

cornrnun icated to him vide letter- dated 29. 1 : .94 arn:L re A) on 

the 	ground that he has been servmnq in the depar'tnien t for the 

last 28 years, but he was surprised when such adverse remar-ks 

was communicated to him for' the first time in the year- i993 

and thereafter- in the year, 1994 (annexure A2).. The appl1c&rit 

did not challenge the earlier- one 	but he challenged the 

communication (anriexure Al) stating, inter- alla, that 

adver-se r'emar-fss was recorded by the offIcer who had some 

personal yr-udge agaInst him.. 	Second allegatioh i.s thi~ at. 

adver- se r'emarks was comriiuri i ca ted on 29. 11 94 at ter' ten mon ths 
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1 rorn the date of exo x rv of one mon th f rom 31st. Deceniber.  •. ii 93 

According to the applicant, he made representation to the 

authorities concerned on 7..2.95 (annexure A4) which has been 

disposed of by the Addll.. General Manager for the General 

Manager-  by a letter-  dated 24.3.95 wherein it has been stated 

that "Your-  application under reference has carefully been 

examined and it appear-s that you have been ver-bally advised by 

the WM/Engg. 	several times and also you had been Issued with 

an advisor-y letter-  by the JM/ER due to your dIssatIsfactor-y 

per- for-mance, The contention as made in your above applictIon 

appear-s to be not correct.." Feeling aggr- ieyed by thesaId 

order- , the applicant has filed this application pr-aying f:Qr. 

the r-eiiefs mentioned above. 

The case has been r-esisted by the r-esporiderits by 

filing a r-eply. 	they denied all, the allegation made in the 

application and it is stated that as per n-u Ic en try. in tc the 

ACR is made on the basis of the annual assessment of 1work 

per- for-med by the government employee by an offiker wh has 

per-sonal knowledge of the per- for-mance of the emptoyee 

concer-ned and after- the entr-Ies r-ecor-ded by the r-epo - tIrig 

officer., the said entry are being reviewed by the other- hIger-

officer-  concer-ned, namely, Dy. Gener-al Manager-  (E),, Adtt. 

Gener-al Manager-  (E&M), Addll. 	Gener-al Manager- (E&MM) and 

finally by the Gener-al Manager-. The respondents submit that 

the allegations made in the application are baseless and 

unwar-r-an ted. It is also stated that before wr- i tIriq the A('R 

the applicant was ver-bally advised by the WM/E on several, 

occasion to Imnpr-ove himself and the said f:a(t  was also 

intimated in the letter- dated 24.3.95 (annexur-e AS). 	they 

have, therefor.e, submitted that the application is devoid of 

mer- it and liable to be dismissed. 

Ld. counsel Mr- . 	M.K.ondyopadhyay, leading Mr. 

F,K,05eas, ld. 	counsel, r-elies on the decision of the 
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Hun'ble Supreme (ourt reported in AIR I91 SC 1201 (State of 

Harvana Vs.. P.C. Wadhwa ) wherein Their Lor-dshjps held that; 

whole object of the makjnQ and corurIiur1jcatior of 
a verse 

remarks is to give to the off icer concerned an opporturi ty to 

improve his performances, conduct or character, as the case 

may be.. The adverse remarks should not be understoodin er-ms 

of punishment, but really it should be taken as an advicL to 

the officer concerned, so that he can act in accordance with 

the advice and improve his service career. The whole object 

of the making of adverse remarks would be lost if they are 

communicated to the officer- concerned after- an inor-dinate 

delay. 	In the instant case.,it was communIcated tc the 

respondents after-  twenty seven months.. IL is tr-ue that the 

provisions of rules 5.,6.,6A and 7 are directory andnot 

mandatory, but that does not mean that the dir-ector-y 

provisions riced not be complied with even substantially. luch 

provisions may not be complied with str- ictiy, and substantial 

compliance will be sufficient.But wher-e compliance after- an 

inior-dinate delay would be against the spir- It and object Ôf the 

directory provisions, such compliance would not be substaritIal 

compliance. in the instant case, while the provisions of 

Rules 56,A and 7 requir-e that everything includingthe 

communjcatjon of the adverseremarks should be completed 

within a per- iod of seven months, this period cannot, 

str-etched to twenty seven months, simply because these Ru'ies 

are directory, without ser-virig any purpose consistent with Le 

spirit and objectives of these Rules.. We need not, however, 

dilate upon the question any more and consider whether- on the 

gr-ourid of irior-dinate and unreasonably delay, the adverse 

remarks against the r-esporidents should bes truck down or nc.t. 

and suffice it to say that we do not approve of the inordinate 

delay made in communicating the adverse remarks to the 

respondent. Refer-r- ing to the above decision, fir. 
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Eondyopadhyay, id.. 	counseL invited my attention to the 

Swainys Compilation on Confidential Report 	Central (Ovt; 

Employees., Third Edition - 1993, which contains various 

instructions reqardInq main tenance of the I ACRs 	by 	the 

department concerned.. He submits that in the instant case ACP 

was supposed to be recorded within the month of 3anuarv on 

completion of: the year,  of assessment of 11993 and that 

comrnun ication has been made in the month of November., 1994 

after expiry of eleven month.. Such Inordinate delay Itself 

makes the 	aid ACft £neffectjve 	the object and purpos of 
Ie. L L-L I 

the AC £. 	 .. and thereby, that should be 

struck down. 

Ld,. counsel Mr.. 	LK..Chatter- jee, ld.. counsel- for; the 

respondents, strenuously argued before me stating, inter a.ia, 

that the judgement cited by the id.. counsel for the applicant 

has no manner of application in this case because the said 

judgement relates to the service rules of IfS officers.. 	Mr. 

Chatterjee also has drawn my attention at page 12 of the said 

Swarny s Corn i 1 at Ion where I n £ t has been stated t ha t oreso r i bed 

limit for commu n i ca t i on of the adverse remarks is 	not 

mandatory but directory_ if adverse entry is conunun .icated in 
r 

time it is not wiped out.. Referring to the said provision, 

Mr.. 	Chatterjee submitted that mere delay in communication of 

the adverse r-emarks cannot wIpe out the entries made in the 

Acr.. So., the application is liable to be dismissed.. 

Coming down to the rival contentions of both the 

parties, 1 cannot accept the contention of: Mr. Chatterjeé or 

'ZEhisscore.. If I consider the ver-y ob5ect of maintaining the 

r ACR in the Police depatment and in the other depar-tmnents of 
0 

\ 	the Central (ovt.., I do not find any different ingredient to 

conclude that 	eoect ot mnaintaini.nq the ACRs in 

department .I erent _. the very obect of:  maIntain m ci the 

ACR 	is for career advancemeri t )  and 	-th- purpose 
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assessment is recorded in the confidential reoort 	The 

confidential report provides the basic and vital inputs for 

assessing the performance of an officer and his advancement o f: 

service career. So the guideline framed for maintaining the 

ACR of the gover-nifient servant accordIng to differ. ent 

instructions cannot be overlooked by the authorities witout 

any r-easoniabie explanation 	In the instruction contained in 

DP&AR Oh No..21011/i/77-Ett. dated 3..1..7 it is stated that 

annual report should be recorded within one mon th of the 

expiry of the report period and delay in this regard on the 

part of the reporting officer should be adversely cotnrnerted 

upon.. Delayed submission of the self app -aIsai reportshuid 

be adversely commented upon by the reportIng of ficer 

another instruction of even number dated 13178 it has been 

stated that adverse entry in the confidential report bot -  by 

on performance as well as behaviour should be cornrnunicted 

within one month of their being recorded. This communicatIon 

should be in writing and record to that effect should be kypt 

in the CR dcssier of the govt.. servant concerned. in viewl of 

the 	aforesaid sped f Ic instruction regarding the main ten -ioe 

of the AUR 	I am unable to hold that there is di : ferni t ob'Ict 

of ruak in g commun i cation of  adverse remarks .. I he 	very obec t. 

of main tenance 	of 	the AUR has been clearly enunciated by Ithe 

Honble Apex Court and in view of the for;esaid judgement • of 

the Hon'ble Apex • court., 1 have no W"p-mal"ise but to accept 

the contention 0j:  the applicant that there has been inordinte 

clay in the jtter of communication of adverse remar-ks mde 

aqainst him and communicated by a letter- dated 29..11..94.. 

"7 	6.. 	1 have gone through the Annexur'e AS to the application 

whereby the repr-esentation of:  the applicant has been re5ectd. 

in the said letter-  it is stated that the applicant had been 

verbally advised by the M-Engg.. on several times and an 

advisory letter was issued for 	his urisatis'Uactory performance. 
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/ Ld Lounsel Mr. Bondvpodhydy submitted that the fdLt of 

ssulng the advisory letter- to the applicant is not correct 

No denial has been made by the department annexing the said 

letter in the reply in suppor-t of their conLentIon 	hich 

should have been done. in view of the position 	it can be 

safely pr- sumed that while r-e5ecting his representation the 

Addi. (enerai Manager did not apply his mind proper-ly.. 

7.. 	In view of the above discussions, I allow the 

application and expunge the adverse remarks contained in the 

letter-  at annexur-e A to the application.. Accordingiv the 

application is disposed of awardIng no costs.. 

C 1).. Purkayasta D17 
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