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M-seril 	 ' 

By this CA, the two applicants aZ seeking fluing 

relief's : 

leave under 'ule 4(5)(a) of Central Administratve 
Tribunal (Procedure) Rul, 1987, be given to thta  
applicants ta move this application jointly sin&e 
the cause or action and the reli&', prayed for, 
are identical in nature. 

b) to cancel, withdraw and/or rescind the impugned brder 
dated 230,96; 

C) tad irect the r espendents to extend the benef'its 
of the judmont dated 21.9.93 passed in CA 46/90 
by the Hon bla Tribunal, Cuttack 8ancho  and fix the 
seniority position of the applicants abova the S 
respondent No5 herein; 

d) to direct the respondents to give the applicant-s 
promotion to the post of Assistant from the date 
hn the said respondent No,5 was given the Said 

promotion and given all consequential beneFits 
including 'the monetary benEFits thereof'; 

e) to direct the respondents to produce the enttre 
records of the case beFore this Hon'ble Trjbha1 
for adjudication of the points at issue; 

2 6  • 	 The grievance of the applicants in the prasen Case 

is that even thougn they had joined the service as LOC on 20410,71 

and 14,6.72 respectively and were promoted as UDC on 30.12.82 and 

29.11.32 on ad—hoc basis where they continued ithout any break and 

were regularised on 27.1.84 yet the respondent No,5 Who Was pzomoted 
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only on 5.3.84 as UDC  has been assigned higher seniority than the 

applicants 1.0. in the seniority list of U 	issued on 24.12.91 

the applicants are shown at 166 and 167 while therespondent N0,5 

Shri O.Rgnalinggn has been shown at S1,No9336 They havefurth,r 

stated that an OA was riled by one Shri IVI.Zlefla  being O46/9O which 

was didd in his f avour on 21,9.93 (Annexura A/i) as a re.u1t of 

which Shri Jena's seniority was corrected and he was brought above 

Shri DuRamalingan. Ih 	he gave a representation to extend the sane 

benefit t3 him also (nnoxure A/2) on which the respondents vidø 

memorandum dated 29.9.94 and informed him that matter is under 

consider ation,however, in complIance with the above judgment revised 

seniority list Uated 28,11,95 was issued wherein3 applicants 
60 

weme still snown junior to Shri .analingam, thO'they again gave 

detailed representations (Annexuro A/5). 

3. 	 The respondents vide their memorandum dated 

23.1.96 rejected the applicants' represntaion on the grdund that 

seniority list has been revised on the advice of UOPI and applicants 

have moved up as a result of change of seniority of Shri Jena. 

However, it was made cle5r that ad-shoc service does not count for 
they 

seniority and *iLhas rightly been given the seniority from the date 

of rqgularisation i.e. 27,1.84. They further Stated that the judg-

ent of Shri 3ea is applicable to the parties involved therein 

alone and so they cannot be given bondf'it of 	hri Jena t s judgment. 

4. It is this order dated 23.1.96 (Annexure i/ô) which 

is sought to oe challenged by the applicants on the ground that 

similarly situated persons Cannot be deniod the benefit of t a 

judgment simply on the ground they were not parties therein. In 

sipport of his argument the counsel for the applicant has relied 

on the following judgments : 1998(1) AISL3 SC 54 (K.C.Sharma & Ore. 

vs Union of India & Ors.), AIR 1988 S 686 (K.I.Shepherd & °rs, 

—vs— Union of Lndia & Qrsj, AIR 1975 Sr. 588 (Amzit La]. .'vs—

Co1].ector of Revenue). He hpi also drawn our atbention to the 

order dated 26.2.82 wherein Shri Jena and applicants were both 

m 

I
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promoted as UDC on ad... hoc basis by a conmon order as Shrj Jena was 

at 31,No, 92 in the said order while applicants were at 31,w0•9 & 

94 respectively. Thus the counesi For the applicants has stated that 

he is entLtlad to the same benefit as has been given to Shri Jena 

by the Tribunal 0ecaise that judgment has become final and has already 

been implemented. 

5, 	 The respondents hay a opps5d the OA. They t1ave 

stated that it is I.d.Clerical (Reorganisation) Schame dated 

11,2.60 (Innexure ELI) which governs the recruitnent, promotion, 

etc. or LOC and ULJC in 1.8. and as per this scheme the vacancies 

of UDC are to be filted as under : 

75% of vacancies by promotion of permanent Lower 
)ivision Clerks - selection for prcmotr being 
made on seniority—cumfitness basis; 

the remaining 25 vacanciesuill ie filled on the 
basis of' a Limited Competitive Examifttion to be 
conducted by the UPSC, New Delhi., which will be 
open to L)Cs in the aureau. 

They have explained that applicants were promoted on 30.12.82 and 

29.1.82 duo to exigency or Administration without following any 

acceptable process of selection from amongst the eligible candidates 

however, they were regularised w.e.f. 27.1,84 on availability of 

promotion quota in the grade of UDC. It is further stated that rala 

tivo seniority of appicants who are prcmotees and examinees or LOCE, 

1984 was determined by rotating the vacancies among the;n in the ratio 

of 31 based on quota of promotees 75% and LUCK 25%. Since applicants 

were given their regular promotion w..f. 27.1.84 while respondent 

No.5 had qu alified the LOCE in the result dated 30.11.83 and given 

regular promotion w.e.f. 5.3.84 tlus the seniority assigned was 

according to the instructions and ad—hoc service nct being in accor.

dance with rules was not to -e counted. They nave stated the seniority 

list was issued in 1988 and applicants herein risad no objection till 

the judgment of hri Jena Cane.  Thus they had accepted the seniority 

assiged to them and cannot claim the benefit of 3hri Jena's case 

as they were not party to it. Their representation came after 5 years 

Still they had referred the iatter to IHA & DOPT who opined that 

seniority should be assigned as per the instructions. 
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69 	 The respondents have raised the abjection that 

applicants are raking up a stale claim as in the neantiiie rurther 

pro:iiotions have also taken place which would be unsettled in case 

the OM  is entertained. They have submitted it is ettid law that 

matters or seniority shculd not be re—opened arter they are settled. 

They have explained tiat if benefit of ad-hoc service is jiven to 

these two applicants there are about 53 other ad—hoc promo tees wh 

will all seek similar bener its and 26 LCE who are senior and nave 

gained rurther promotions will beceine juniOr to the applicants thus 

UflsettlLrlg a settled posttion. 'fJ 

7. Wehavehrdbothtre cDunsel ndjperusodtho 
three 

pl&ad4ings. We md tnera areLquestmons whcn nee 	e answered 

in t.nis Case. 	 S 

Whether applicants would be entitd to count thei•r 
ad—hoc promotion for the purposes or reckoning seniority 
in the Grade of UD. 

Whatner the applicants could be denied the benefit of 
LJena's judgment on the ground that they were not 
party to cit. 
Whether te applicants cafl ue granted the relief when 
they did not even raise any ojaction to the seniority 
list issued in 1988 witnout inpieeding those whose 
rights would be affected in case they get the benefit. 

8. 	 We will advert to all the questions one by one, 

as counting or ad—hoc service is concerned the Hon'ble Supreme 

Court has already decided the issue that if the adhoc promotion was 

in accordance with rules and persons continue on. the post without 

any interruption and are ultimately regularised the said period 

would count for seniority rewever, If' the ad—hoc promotion is wjth— 

zi ut following the rules, 	 period will not be counted. 

Now all that we hay e to see is whether the ad—hoc promotion given 

to appliants in j982 was in accordance with rules or not. A perusal 

or I.3.Clerical(Reorgaiisation) Scheme 1960 show 75%of  poses could 

be filled by WaY  of promotion a'ter selections on the basis of 

seniority—cumfitness and 25% or sane could be filled by way of LDCE 

but a perusal of order dated 26.2.82 clearly ShOws that applicants 

I 
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were given promotion in 1982 purely due to fortui6tas circumst,ces 

as their Cases were yet to e considered by UPC fro,n 31.o,65 on 

wards which is specifically written in the last column and respon-. 

dents had stated also specifically in the reply on page 4 pars (c) 

that applicants were given promotion purely on ad-.hoc basis due to 

exigency of Administration without following any acceptable process 

of selection fran anongst the eligibLe candidates. It is seen from 

Pita that applicants had not controverted this averment at all as no 

rejoinder was Piled. Thus as per the settled li by Hon'bl,e Supreme 

Court siflce ad-.hoc promotion given to applic ants in .1982 was wi thout 

even holding a  3PC the applicants Cflnot b e held to be entitled to 

the benefit of ad-.hoc promotion for the purposesoeckonjng their 

seniority in tse grade of UC, 

91 	 On the next question counsel for he aoplicnt.s relied 

on nunber of judgments of hon'bls 6upreme Court to urge -that oflcg a 

judgment is decided by the Court, similarly situated persons should 

be given the sane benefit without dragging them to Court. 40 have 

read the judgments relied on by tne applicants and would only like to 

say that the above principle was aId in all those Cases where 3upre- 

me Court had already declared a lai to be bad in 1 aw or where somg 

case was decided on principle,eo those judgments would inf act be a 

judgment in rem, Thus it was in those circumstances that Ho a ble 

Supre.ne Court had decided that Once the lai is declared similarly 

situated persons should not be drded to the Court and benfit of 

such declaration should be given by the Dept, to other similarly 

situated persons as well. For example in K,C,5harrnas case the 

validity of retrospective anendment of Hula 2511 by O.M. dated 

5,12.88 was already examined and quashed by the Tribunal. So it was 

in those circumstances that Hon'la Supreme Court had h1d that 

persons who were seeking similar relief their Cases should not have 

been rejected merelyon the ground of limitation but ought to have 

considered on merit. However coming to the facts of instant CaBS 

we find that in OA 46/90 Sri M*Jena  had sought for quashing of 



seniority list and rejection or his representaticnand had sought 

for a direction to fix his seniority abOve party 7 to 37 meaning 

tneraby that relief was claimed in personal capacity and he had 

also impleaded those who were likely to be affected and the Tribunal 
fo 

also while granting the relief had restricted it to petitioners 

therein 4oie. Thjg it is a judgment in personn and cannot be said 

to be judgment in rem. Even other$se in matter sof seniority unless 

a rule is hd to 'be ultra vires or the principles laid down are 

held to be bad in law seniodty has to be decided in each individual 

Case depending on the facts of the case, In the presentraSewe 

find Prom tne pleadings that the only gri.eince of applicants ws 

that they were senior to respondent No,5 Shri JoRanalingan in the 

grade of LOC, je could not hay e been placed abOvepplicrts in 

the next grade of UDC and they have only claimed senior i 11 tY.above 

respondent No,5. But it is seen from respondents' reply that res-

pondent No,5 had been promoted as IJDC  in a separate category i.e 

after passing the LOCE examination inNovgnbr, 1983 in a regular 

way while applicants were only ad-hoc in 1982 and were promoted as 

UD in accordance with law only w.a.f. 27.1,34 i.e. after eespondent 

No,5 passed the LOCE EXamiflatlon,herefore aPPlicantJ grievance 

does not hold any ground as they cannot Claim parity with respon-

dent No,5 nor can have any valid grievance against him. Apart from 

it, it is also seen that applicant has not impleaded any of the 

persons except respondent No,5 who would be directly affCtd in 
CaSe applicants' relief was to be granted and lai is well settled 

by Hon'ble Supreme Court that in Case of seniority no orders should 

be passed unless those who are likely to be affected are iinpleaJed 

as respondents. The respondents have categorically stated that there 

are as many as 26 persons who were placed above applicants as they 

had passed the LUCE prior to their reguiaristirn and some of them 

had even gained further promotion and at this stage if any order is 

passed it would def'initely affect the rights already accryed in their 

favour. Iherefore in our Considered view simply because the Tribunal 
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I3d granted the relief to one Shi 3efla, the Same could not have 

been autemati.cally granted to the applic ants herein also specially 

when they had not raised any objection in 1988 when their senisrity 

list was issued. The law on te subject of sanierity is c)galn well 

settled that old stale clains should not be reepened as it unsettles 

a settled position. In G.'J.Seviah's case reportod in 1998(6) = 720 

tne Hofl'bla Supreme Court held if a person seeks.reeteratlon of 

intarsa seniority after 4 years the position was'irightly rejted 

by the High Court. In fact  in imrit Lal 8erry's case also which was 

relied by the applicants, the ion'ble Suprene Court had held in para 

19 & 23 that the petitLn is liable to be dismissed on the ground 

that equitable rights a no. of Govt. servants had come into existence 
OF  

by the laches and acquiscaflces of the petitioner. urther it was 

held that merely by filing repeated or delayed  rapresehtaticn, a 

petitioner cannot get over the obstacles which delayed in approaching 

the Court 	equitable rights of otners have arisen. 

10. 	 Even otheraisa we rind the Trjbflal's decision in 

Shri 9.lena's case does not hold thø field now as it is not in can..  

sonca with the law laid down by rlOn'ble Suprene Court in subse 

quent judgments and it seens the respondents had not brought out all 

these facts as are explained in tnls c ase.therwise the Tribunal 

would not have held that officiating promotion ,was givfl in accer 

dance with law as this position is contrary to records whichcarbJJ 

iji cht on record in present case. For  a minute ie also felt that 

the applicant would be entitled to same bane its since Tribunal in 

its order had written trat their officiating promotion was in accor 

dance with rules but on cla scrutiny of 	the nattar when we sj 

tie last column in order dated 26.11.829 we were convjncd that the 

officiating promotion of applicants could not be said to be in 

accordance with law as no DPC was held at all at the time when they 

were given ad..hoc promotion. However, we have no business to conaent 

upon judgment gigen by co..rdinate t3ench. So we leaieit at that 

6 	Since the Pacts have been brought out clearly in thiscase it has 

1• 



to b a decided on the given Pacts and since in the given facts we 

have alreay held the applicants canfløt be given the benefit of 

adhoc, since the applicants cannot claLrn the. benefit of. M.Jena's 

judgment withoUt making out a Case on merits, 

Apart from above djCujon9 find there is 

aother basic lacuna in the applicants', petition that he has not even 

impleaded persons From Sle WO e 34 to 165 at /nflexure A even though 

try have prayed to be placed above Shri D.anaiingam who is shown 

at Sl,No,33, Thus all those persons from 34 to 165 were recessary 

parties as their rights would be adversely affected in odsa any 

order was to be passedin favour of applicants but unfor4nataiy 

neither any of thos5 persons have been impleaded nor the app iicants 

have challenged theseniority list. Thus the O1 ij bad for non-

joinder of proper and necessary parties. As such no relief, can be 
H 

granted to the applicants even on this ground. In view of' the above 

it is held that there is no illegality in the orders pas4d by the 

respondents and applicants canrot be given any relief' as Claimed 

by them, 	 . 

Thref'.ora the Oi is djsmjssed with no order a 

to, casts. 

11EtiBR(J) 	. 	 ' 


