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CENTRAL ADAINISTRATIVE TRIBUNAL ‘N

CAGRUTTA BENCH

Ne, OA 180 of 96 Date of order ¢ 216200~

Present 3 Hon'ble Mr.L.R.K.Prasad, Administrative Member
u

*\

Hon'ble Ms.Mesra Chibber, Judicial lamb ar

BHUDES RANJAN DHAR & ANR,
VS
UNION OF INOIA & ORS,

For the applicants s Mr,Samir .Ghosh, counsel

For the respondents : Ms,U.Sanyal, counsal : :
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Meara Chibber, Jeils : .
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By this OA the twoe applicants ame seeking F%I&ﬁuing

ralisfsgs 3 \

l
a)) leave under “ule 4(5)(a) of Central Administr atﬂ\-ue
- Tribunal (@racedure) Rulas, 1987, be given to tﬁe
applicants te move this application jeintly sincls
the cause of action and the relief, prayed for,
are idantical in ngturs,
b) te cancel, withdray and/er rescind the impugned order
datesd 23,1,96; '

¢) todirect ther espendents to extand the benafits
of the judgment dated 21,9,93 passed in DA 46/90
by the Hon'ble Tribunal, Cuttack Bench, znd Fix the

seniority pesition of the applicants above the
respondsnt NogS heraein;

d) te direct therespondents te give the applicants |

: promotion te ths post of Assistant from the data
ahsn the sald respendant No,5 was given the said
promotion and given all consequantial benafits
including the monatary benefits theraeef;

8) to direct the r gspendants to produce the entira
racords of the case before this Hon'bls Tribgﬁal j
for adjudication of the points at issus; |
b

. ; 1
. 2, - The grievance of the applicants in the pr esent case

. F
is that sven thougn they had joined the sarvice as LDC on ZOJhU.71

and 14,6,72 respectively and wers promoted as uoc on 30.12.82\and

29,11482 on ad=hoc basis whera thesy continyed Gikhout’ény bre%k and

-
were regulgrised on 27,1,84 yet the respondent No.5 who uas promo ted
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only on 5,3.84 as UDE has besn assignad higher saﬁierity than the
applicants i,8. in the senierity list of UDS issyed on 24412491

the applicagnts ara shéun at 166 and 167 while therespondant Ng,5
Shri D.Ramalingan has been shoun at Sl.No, 33, Thay havelfurther
stated that an 0A yas filed by one Shri M.Jena being OA 46/90 which
was decided in his favour on 21.9,93 (Annexure A/1) as a rasult of
which Shri Jena's seniority was cerrected and he was brought above
Shri O.Ramalingans Thus he gave a representation to extend the same
benefit to him alse (Annexura A/2) on which the respondants yide
manor antdum dated 29,9,94 and inFarmeé him that matter is under
consider ation, however, in compliance with the above judgment revi sed
saniority list dated 28,11.95 was issued uhereinﬁa app.li.can'cs
wers still snoun jqnior te Shri Ustgmalingam, 30;they again gave

A * ’

detailad representations (Annexure A/S). -~ | T
Te The respondents vide their memor andum daﬁad
23.1.96 rejected the applicants' rapresentaion on the ground that
seniority list has basn revised on tha advice of OOPT ané applicants
have moved up as a result of change of saniority ef Shrieﬂana.-
Howaver, it was mada clear that adehec sarvice deas not deunt for
seniority and mi?iis rightly been given the ssniority from the date
of rggularisation 1.8+ 27,1.84, Thay further stated that the judge
ment of Shri Jena is applicable to the parties involved therein
alene and so they cannot be given bendfit of 3hri Jena's judgment,
4 It is this erder dated 23.1,96 (Annexure A/6) which
is sought to ve challengad by the applicants on the ground that
similarly situated persons cannot be denied the bensfit of % a
judgmant simply on the ground thay were not parties therein, In
sipport of his argument the counsel For the applicant has relied
on the following judgments $ 1998(1) AISL] SC 54 (K.C.Shar.ma & Ors,
-vs~ Union of India & Ors.), AIR 1988 SC 686 (K.I.Shepherd & Ors,
~-vs- Union of ‘Endia & Ors,), AIR 1375 SC 588 (Amrit Lal evs-
Collecter of Revenus)s He hzs alsc draun our atbention.to the

order dated 26.2.82 wherein Shri Jena and applicants were beth
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promoted as UOC on ad=hoc Dasis Dy a connon order as Shri Jena was

Qt 51,No, 82 in the said order while applicants ware at 31,Ng,93 &

94 respectively, Thus the counsel for the applicants has stated that
he is gntitled to the same benafit as has been given te Shri Jema

by the Tribunal becauss that judgment has becemne final and has alrezady
besn implemnented, |

Se The respondents hav e epposed the OA. They have

stated that it is I.d.Clerical (Ra-erganisation) Scheme dated

1102460 (Annexurs R=1} yhich govarns the recruitnent, premction,
etce of LOC gnd UOE in 1.8+ and as per this scheme the vacancies

of UDC are tobe Fi&f\ljed as qnder :
a) 75% of vacancies by promotion of permanent)louwer
Division Clerks -- selectisn for premotigg/being
made on sgniorityecun=fitness basis; :
8) the ranaining 25% vacancies will de filled on the

basis of 3 Limited Competitive ExzniMmtion to be * ~ °

conducted Dy tne UPSC, New Delhi, wnich will be

open to LUCs in the dureau. : ,
They have explained that applicants were promoted on 30.12;82 and
29411.82 due to exigency of Administration without following any
acceptable precsss of ssiection from gnongst the eligible candidates
hoyever, they wers regularised ues.is 27+1.84 on availability of
promotion quota in the grade of UOC, It is further stated that rela=
tive seniority of é%ghicantS'uhu are promotess and examinees of LODCE,
1984 was determined by retating tne vacancies among then in the ratio
of 331 based on quota of promotees 75% and LJCE 25%, Since applicants
were given their regular proemotion wes,fe 27.1.84~uhile respondent
Noo,S5 had qualified the LOCE in the result dated 30.11,83 and giyen |
regular premotion weesfs 543,64 thus the seniority assigned was
according to the instructions and ad=-hoc service not being in accore
dance with rules was not to Je counted. They nave stated tne seniority
list was issued in 1958 and gpplicants herein raised no obéection till
the judgment of Shri Jena canms. Thus tiey had accepted the senisrity
assigned to them and cannot claim-the benefit of Shri Jena's case
as they were not party to it, Their representation cane after 5 years

Still they had referred the 1atter to MHA & DOPT uho opined that

seniority should be assigned as per the instructions.
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6o , The respondents have raisad the ebjection that
applicants are raking up a stale claim as in the megntine further
promotions have also taken place uhich yould e unsettled in case

the 04 is entertained, They have submitted it is sattled lay that

matters of seniority should not De ree-opened after thay ars ssttled,

these tuo applicants there are about 53 other gd=hoc premotees who
will all seek sinilar bene’its and 26 LOCE yno are senior and igve

gained further pronotions will oeceme junior to the applicants thus

T T

unsettling a ssttled posxtxan.uxn‘ e

R e

A5 o fmy;kug have_heard both the caunselian®\parused

. thr ee
bleaﬁings. We iind there ars/questions which neaq_jleye an syered

in tihis case, *
_ 1

AThay nave explained tinat if benefit of gdehoc service is gioen te

1. Whetiier applicants would be entit%wd to count <%heiwr

adenoc promotion for the purpesss of racxoning seniority

in the Grade of UDC,

2. Uhetner the applicants could be denied the bonefit ef
- MeJena's judgment on the ground that they were not

party to Uit

3. Whnether tne applicants cah Le granted ther eiieF whan
they did not even raise any ocojection to the seniority

list issued in 1988 witnout impleasding those yhose

rigiits would bDe affected in case they gat the benefit.,

8 We yill advert te all the questions cne by one.

As far as counting of ade-hoc service is concerned the Hon'ble Suprens
Court has already decided the issus that if the adehoc promotion wes

in accerdance with rules and persons continus on the pest witheut

any interruption gnd are ultinately regularissd tie said period

would count for senierity mowsver, if the ad-hsc promotion is uith-

sut following the rules, £hah tlig ¥aid period will not ba countead,

to a@pli:ants in 1982 was in gccordance with rules or nﬁt. A perusal
of 1.8.01lerical(Resrgaiisation) 3chene 1960 show 75% of posts could
be filled Oy way of promotiéon a'ter selections on the basis of
seniorityecum-fitness and 25% of same could be filled by way of LOCE ¢

but a perusal -of order dated 26,2,82 clearly siwws tnat applicants

q

New all that we hav e to see is whether tie ad=hoc prosotion given
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wers given promotion im 1982 purely due te fortuidus circumstancass
as their cases vere yet to 5e considered by OPC from 51.10,65 one
wards wnicn is specifically written in the last column and respone

dents had stated also specifically in the reply on page 4 para (c)
that applicants were given premotion purely on ad~hoc basis due to

exigency oF-Administration without following any acceptable procsss
of selection frcﬁ anongst the eligible candldates, It is‘seen from
fite that épplicsnts had not controverted this averment at 31l as no
rejoinder was fileds Thus gs per the settled lau by Hon'gle Supreme
Courtlsinca ad=hoc pronotion given to gpplicants in<1982:uas without
even holding a SPb the applicants cannot e held to be entitled to
‘the banefit of adehoc promotion for the purposes eﬁdleck&ning their
senicrity in tine grade of UOE, - ' ;

9, On the next question counssl For «ghe aDplic%nﬁe relied
on nunber of judgments‘of Hon'bls ﬁupfame Lourt to urge -that once a

- judgment is decided by the Court, similarly situated per sons should
be given the sane benefit uithout dragginy then to Court, de Have
read the judgnents relied on by tne applicants and would only like to
say that the above brinciple was bald in all thoss cases where Supree
me Bourt ngad albeady daclared a lau'to g bad in 1 as or where seme
Case was decided on principle,so those judgnents would infact be a
judgment in rem. Thus it was in those.circumstances that Hon'ble
Suprens Court had decided that once the law is declared similarly
situated persens should not be dradged to the Court and Deﬁefit of

such declaration should be given by tne Dept. to othar similarly
situatad persons as wells For exanpla in K.S.Sharma's cass the

validity of retrospective anendment of Hula 2511 by 0.M. dated
512488 was already exanined and quashad by the Tribunale. S5e it was
in those circumstances that Hon'bla Supreme Court had held that
persons who were sseking similar reliefl their cases should not have
baen regjsctad meraly on thég;rcund of limitation but ought to have
considered on merit. HDuevar; coming to tha facts of instént C ase

wa find that in CA 46/90 Shri Medany had sought for quashing of
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seniority list and rejeétion of his representation-and had sought
for a direction te fix his saniority above party 7 to 37 meaning
tneraBy that relief was claimed in personal capacity aqd ha had

alss impleasded those who uwere likely to be aFFectéd andqtha Tribunal
also whils granting the relief had restricted it to pathtlaners
therain alona. Thus it is a judgment in personam and cannmt be sald
to ve judgment in rem. Even othergise in matterssof seniority unless
a rulg is h%@d to be ultra vires or the principlass laid dewn are

held to be Bad in las seniority has to be decided in each individual
Case depending on the facts of the case. In the present case ue
find from tne pleadings that the only grievancs of applicants Was
that they were senisr to respondsnt No,5 Shri Welagnalingam in the
grade of LOC, he could not hav e bean placed absvg‘;ppliCaﬁts in
‘the next grade of UDC and tLhay have only claimed senxmrﬂty absue
raspondant No,5. But it is seen from respondaA:; reply Lhat r;;-
pondant No,S had bDesn promoted as UDE in a saparate Catepory i.2
after passing the LDCE ex anination in. Novenber, 1983 in a regular
way while applicants ware only ad-hoc in 1982 and were promoted as

UDS in accordance with law only wedefs 271484 i,2. af ter eespondent

No,5 passed the LDCE Examingtion.Eherefore aplicantd grleuance
does not hold any greund as thay cannet claim parity with respone

dent No,5 nor can have any valid griswance against him, Apart from
it, it is also saen tnat applicant has not impleaded any of ths
parsons except raspondent No,5 who would be directly af fectad in
case applicants’ relief was to De granted énd lau-is well settlad

by Hon'ble Suprane Court that in cass of seniority no orders should
Pe passed unless those who are likely to be affscted are impleaded
as respondants. The respondents have categoricglly stated that there
are as many as 26 parsons who were placed gbove applicants as they

"

had passed the LUCE prior to their regularisation and some of them
i

had even gained further promotion and at this stage if an¥ order is
passad it would deFiniteiy af fect the rights already accrqed in tneir
favours Therefore in our considered vieuw simply becauss t%e Tribunal
|
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Rad grantad the relief te one Shri Jena, the same could not have

basn autematically granted te the applicants herein also spacially(ijg
when they had not raissd any objection in 1988 yhen their sanisrity
list was issued. The law on tne subject of senierity is (jagain well
sattled that old stale claims should not be ree-apened as it unsaettles
a settled pesition. In B.V.Seviah's case reported in 1998(6) SCT 720
the Hon'ole Supreme Court held if a persan sseks rester ation sf
ihtarsa‘seninrity after 4 years the position waadrightly rejeated

by the High Guu}t. In fact in Anrit Lal Berry's case ale® which yas
relied by the applicants, the tHon'ble Suprene Ceurt had held in para °
19 & 23.that the petition is ligble ta De dismissed on the gr ound
that eQuitable rights a no. eof Govt. servants had come into existence
by the laches and acquiscences of the patitimner.fFurther it was

held that merely by filing repeated or delayeq~feprasaﬁtat§9n,.a
petitioner cannot get over the obstacles which delayed in appreacning
the Court gﬁggﬁﬁﬁjaquitable rights of otimers nave arisen.

10, Even othersise we find the Tribunal's decision in

Shri Medena's case does not hold the field now as it ié not in cone
sonznce with the lay laid down by ron'oble Suprens Court in subsew

quent judgments and it seens the respondents had net breught out all

thesa Facﬁs as are explainad in tnis ¢ asseftheruise the Tribunal
would not have held tnat of ficiating promotion was given in accer=-
dance with las as this pesition is contrary to recerds uhich<aziti:lj
fFogpht on record in presant case, For a minute ue also felt that
the applicant would be entitled to same benafits since Tribunal in
its order had uritten trat their efficiating promotion was in accor=
dance with rulas but on closa scrutiny ef the wattar when ue sau

tne last colunn in order dated 26.11,82, we wsre convincad that the
officiating promotion of applicants could not be said‘tn be in
accordance with law as ne DPC yas held at all at the éima when ﬁhay
were given ad-hoc promotion, However, we have nNo busiqass to bemmgnt
upon judgment given by co-srdinats Bench, So we laave it at that

d

Sincé'the facts have baesn brought out clearly in this case it has
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to b e decided on the given facts and since in the given facts we
have alreagy held the applicants cannot be given the benefit of
adwhoc, since the applicants cannet claim the benefit of M.Jena's

judgment witheut mgking out g case on merits, \
" ‘ |

i

11 Apart from above discussionye find thﬁfe is

ahether basic lacuna in the applicanﬁs'»petitian thai'haqhas not aven

~ impleaded persons from Sl,No, 34 to 165 at Annexurs & gven though

thay have prayed to be placed above Shri D.8amalingan uwé is sheun

at 51 No, 33 Thus all those persons from 34 to 165 were nac95aary
;!
patties as thelr rights would be adversely affected in casa any

erder was to De passed in favour of applzcants but unf@rgpnately
ngithar any of those persans have besn impléaded nor the1applicants
' 'Y 1
have challenged theseniority liste. Thus the OA ig bad for' non-
’ |

. 4 ‘ !
jeinder of proper and nNecassary parties, Rs'sgsh no relief. can be

granted to the aphlicants~even on this‘graund. In vieu of | the above
it is held thatAthera is ne illegality in the orders passLd by the

respendents and applLCantS canngt be given any relief as élalmed
' H

. by them.

124 | ~ . Tharefere the 0A is dismissed with no ordar as

to, costs.
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