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Hon’ble Mr. 0. Purkayastha, Member (1)
Fo XK. WOOD
Vs,
L. Union of India, through the
General Manager, E.Railway,

17, M.S.Road, Calcutta -~ 1.

2. The Divisional Railway Manager,
E.Rallway, Asansol-1. -

- .o Respondents.

For applicant =@ Mr. 8. Chatterjee, Counssl.
" Ms. B. Mondal, Counsel.

e
EFor respondents: Mr. P. K. Arora, Counsel.
Heard on @ 13.%5.97. :: Ordered On : %014‘97
ORDER

D. Purkavastha, JiM

By this application under Section 19 of the H,T.éct,

1985, the applicant has challenged the validity of the order - -

o ﬁf;removal dated 24.%.86 passed by the 3r. . Divisional
e :c,}';icjhlanical Engineer (P), aAsansol for unauthorized absencé from
o -ngtf for the period from 21.1.81 till 1986, that is the date

of 'bassing of . the removal order on the ground that order of
' réméval frdm %he service is unfair and against the dictum of
'v;féir vplay andl utter wviolation of the principles of natural
justice and also for direction upbn the respondents to pay all
caneq&ential‘ benefit of service in all respects after
reihstatemént of  the applicant by setting aside the ofder of
removal in question. The case of the applicant. as stated in
the application is that in the yvear of 1981 he was working as
Fireman under Loco-foreman at Asansol and went on  ten days
casual leave from 21.1.81 to 31.8.81. He went home where he
fellja victim of mental derailment and lost all his normal
a@n$éé.and:'cou1d th come to join his duties.' Thereatter, he

was taken = to Ranchi (Bihar) and was treated there till
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5.12.93, which will be evident from the medical certificate
issued by the Doctor (annexure~A). After being fit
subsgﬁuentlyn he sent to office to resume his duties with an
appeéi dated 7.12.7% and accordingly, he met thei'Divisional
Mechahical Engineer (Power) in his office on 7.12.9% and then
he reteived the removal notice and he was asked to prefer an
appeal. Accordingly. he came to know about his removal from
service for unauthorized absence from duty on the basis of the
charge-sheet dated 28.72.86. The applicant coﬁténded that the

sald charge-sheet was never served upon him, but despite the

'fact, the Divisional Mechanical Engineer had passed the order

N

af reﬁoyal of the applicant from service by resorting to Rule
14(ii) of the R.$.(D.A.)Rules, 1968, thereby 7the impugnesd
arder  of  removal from service was violative of article 14 of
the Constitution and contrary tﬁ the provisions of the rules.
The applicant contended that ﬁs he was not dismissed in

agcordance with the rules, he is entitled to get the benefit
af . service with all consequential benefits after setting aside
R

tHe order of removal.

¢
‘

. : The case of the applicant has been 'resisted by the
respondents by filing a reply stating, inter alia, that the

application is speculative and after thought and there ha

N

Obeen suppraession offact, thereby the application is liable IS¢

be dismissed. It has been stated in the reply that the
apﬁlicant was initially appointed as Cleaner on 11.3.58 on the
pay of Rs.30/~ per month and he was a habitual unauthorized
absentee. At the material time the apblicanﬁ was  functioning
#s  Fireman Gr.C under LF/ASN and he remained unauthorizedq
absent since 3.6.8l. A major penalty charge~sheet was ilssusd
to the applicant lfor unauthorized absence from duty since
3.6.91., but the'said charge-sheet could not be served in the

Loco-shed because he Was tracelass. Thereafter, the
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charge-sheet was sent to home address available in the §ervice
record by the Registered Post, but that was returned back by
t he postal department as undelivered. Thereafter, all efforts
have been made to serve the charge~sheet, but to no effect
since the applicént”s whereabouts éggu not  known fo the
respondents, 1t was not reasonably possible to hold the
departmental ihquiry;thereforeﬁ in. terms of Rule 14(ii) of the
RS(DAYRUles, it was 'Qrdered that the applicant should be
removed from service for unaﬁthorized absence since 3.6.81.
Accordingly, the applican%f:;moved from service by a removal
notice dated 24.6.86. 1t Has also been stated thatc the
applicant was a habitual unaﬁtﬂr%sied absentes and he remained
dpgent unauthorisedly on 4.l~77; 28.2.77 and 4.10.79 and
l;stly from 3.6.81 to till the date of remoﬁal and each and
gvery time he was charge-sheeted. It is the contention of the
respondents that in view of the circumstances, the applicant
Was not entitled to get any benefiﬁ of personal hearing and
 'thé,'department has a right to remove him from service in view

o
of* the provision of Rule 14(i1) of the RS(DA) Rules, 1968.

 4THey “have, therefore, prayed thaf this application is liable
‘to be dismissed. |

5. The learned counsel for the applicant Mr.B8.Chatterjee,
leading -Msz.Mondal, firstly submitted that no copy of the
charge~éheet has been furnished or served upon the applicant
in  accordance with the rules and the applicant was not aware
of the fact that he was charge-sheeted since he was in  the
hospital for treatment and no attempt was also made to serve
the chargésheeet on the applicant by the department for
logical conclusion of the departmental procee@ing. M ..
Chatterijee further submitted thét from the record it is

evident that departmental proceeding was proposaed to have besn

initiated against the applicant by the competent authority and



an  inquiry officer was also appointed to‘inquire into the
charges. Singe a disciplinary proceeding was initiated in
absence of the applicant, the department could have broceéded
against the applicant ex parte to find out whether the absence
from the duty for the alleged charge was intentional or he was
prevent Sy sufficient cause which was bevond his control or
not. Mri Chatterjee further submitted since the department
had initiatéd‘a departmental proceading against the applicant,
the subsequeﬁt action of removal by reserting to a provision
of Rule 14(ii) of the R$(DA)RUles is unwarranted and thereby,
entire actioﬁ of the department for the purpose of removal of
the applicant from service i{s unfair, arbitrary and 1llegal
and thereby?fhe order of removal is liable to be quashed.

4. Mﬁ, P.K.arora, 1d. cousnel for the respondents,
submitted that the $r. Divisional Mechancial Engineer (Fower)
had  rightly exercised the jurisdiction vested upon him under
fRule 14(ii) of the HS[DﬁjRules when he was satisfied that the
service of' the charge-sheet could not be effected upon the
¢ .

applicant in spite of the various attempts made by the
department for causing service upon the applicant. ™Mr. arora
further submitted that the letter was sent under registered
cover with AL to the addressee as per the record avallable in
the service éook and that letter was returned back as
undelivere&.‘ Since the letter was sent under registered cover
as per serviée record, 1t shall be presumed that the service
has bean dul; done upon the applicant as the applicant did not
inform the authority about his leave addresz. In support his
contention Mr. Arora relied on a decision of the Hon’ble

supreme Court reported in AIR 1969 SC 630 (M/s. Madan &

mms—

Q

company V¥s. Wazir Jaiur Chand).
e, In view of the divergent arguments advanced. by the

e

t is to be decidesdd

=ty

learned cousnel for both the parties,

M\
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whether the charge~sheet was duly served upon the applicant or
not  for 'the purpose of holding disciplinary proceeding

proposed {?ﬁo be taken against the 'applicant for his
unaythori%&d absence for the period in question. It remains
undisputed 'from the side of the parties that the applicant
remained absent from duty from 3.6.81 till the date of removal
from service on 24.3.86 and the charge-sheet was sent to the

{ . ) .
applicant under registered post with AD, but that could not be

gerved u&on the applicant by the postal peon . The envelope
was returned fo the sender with the remark ”undeliveréd’.
According to the respondents, they sent the registered latter
to the applicant on his addreséed\which was-available in  the
éérvi%e record. According to Mre. Arora, ld. counsel, the
service shall be deemed to have been effected when the letter

t
Was sent under registered cover with AL and it shall be

b?g;umed that. the letter was duly communicated to the
applicant  and thé said communication become effective
accordingly; According to Mr. Chatterjee, ld. counsel, the
éommunication cannot be accepted since the postal authority
‘r@turned the letter with remark that the said letter is
undelivered. It is true that the address of the applicant is
available in the service record and the department sent the
lettefl to the addressee (applicant) as per address available:
in the.record and that letter was despatched under registered
cover with AD, but it could not be served upon the applicant
by the postal authorities since the applicant wa&Inot residing
in the address given in the service-book, but the letter was
s@&nt to the address applicant on that address. S0, the
question of service as raised by MR. Chatterjee cannot be
accepted holding that there had been due communication of the
letter unhder registered post with AD even thouéh the applicant

did not receive the same. We find from para 7 of - the reply

g
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that it was admitted by the respondents that the chafge~sheet
coulh not be served in the last working place because the
applicant was traceless. Thereafter, the charge-sheet was
sent’ to his home address available in the administration. The
major 'penalty charge-sheet was returned back by the postal
authority with the remark undelivered. all efforts have been

made to serve the =said charge~-sheet, but it could not be

servaed.  Mr. Chatterjee strongly relied on the fact that whe

’
the actual delivery of the charge-sheet could not be done
|  Copudd L
admittedly by the respondents, the proceedings B be@&ﬁld 590
, %
pate against the applicant without resorting to ﬁhé pfovisions
of Rule 14(ii) of rRS(DAIRUles. From the facts we can safely
holdl that when the memorandum Was sent under registeredlpost
with A0 to the correct address of the applicant then 1t can be
safely presumed that there had been a good communication or
praoper  communication of the charge-sheet to the applicant
though it had been returned as  undelivered by the postal
authorities because communication of the chqrge~ahe@t shall be
deemed to have been made when the letter Jespatched from the
départment to the correct address of the appiiCant« In  view
af  the circumstances, we find no substance in the argument
advancéd by the learned counsel for _the applicant regarding
non-communication of the charge~-sheet. We find there is an
administrative instruction ar page 190 of  the the
RE(DA)RuUles, 1968, M.L;Jand, 5th  Edition, where it is stated
thqt in case of unauthorized absence from duty/headquarters or
absconding, the charge-memo should né; be sent to the last
known address of the railway servant and if that is returned
undelivered, it should be sent to all the addresées avallable

on records of the office, It such communication are alsao

'Jeturned undélivered, recourse $ﬁ%§§g be Talanm to the

provisions of subrrule (ii) of Rule 14 of the RS(DA) Rules and

LR



this guidelines should be kept in wview in the matter of
service of articles of charges upon the delinquent railway
servants in such cases and taking further action against them.

In the instant case the disciplinary authority had sent the

{

memo to the address of the applicant available in the servios
record and  such communication was returned undelivered.
thereafter, the disciplinary authority had taken the recourse
to the provision of Rule 14(ii) of the RS(DAIRules.  In view
of the guidelines there may not be any obligation on the part
«f the disciplinary authority'to hold an ex parte inquiry when
tﬁe apblicant did not submit a8 written statement of defence
before the specific date or he did not appear in person befors
the disciplinary authority or inquiring authority. In  the
circumstances the question of holding ex parte inquiry against

Ca . . . ,
the applicant does not arise since it can be presumed that the

charge-sheet was duly communicated to the abéLYcant by
registered post with AL and such communication ~shall  be

treated as a valid communication in the eve of law. fhﬁ?view
Y -‘/'
oot [

of the circumstances it cannot be said that the departmaent ha:

1

: - - - Yooy K
gcted 1n a manner not in accordance with the rules  or

regulations framed for the purpose of inquiry against the

applicant.

|
. i -
6. It is now well settled that removal from service for

unauthorized absence amounts to penalty. 5o, no emploﬁge‘
"

!
“ban

be removed from service without availing the proceere for

R
R
inquiry in a manner laid down in Rule ¢ of the RSLDﬁIPul¢$“Bux,

: . .‘ } ‘
fule 14 has been laid down in Rule itself empowering’the

v

disciplinary authority to dispense with the regular ihqdiry
contemplated by the rules on account of practical difficulty
:

found by the competent disciplinary authority in case it i

not reasonable practicable to hold such inquiry. We have

T




already hold that the disciplinary authority has rightly

Proceeded in the matter in view of the provision of Rule

I
L4a(ii) when he found difficulty to serve the notice~%upon the

applicant even after the registered post with AD letter W s
returned undelivered, Rule 14 runs as follows =
”Notwithstanding anything contained in Rules 9 to 1%»
(i) where any penalty is imposed on a railway servant
on  the ground of conduct which hag led to hisg
conviction on a criminal charge; or
(i1) where the disciplinary authority is satisfied
for reasons to be recorded by it in writing, that it
18 not reasonably practicable to hold an Inquiry in
the manner provided in these rules:; or
(1i1) where the Fresident ig satisfied that in the
interest of the security of the State, it is not

expedient to hold an inguiry in  the manner  provide:s
there rules;

y

B, On a careful consideration of the aforesaid provision of

-

the rule it 8§ found that said power has been vested upon the

~disciplinary authority only in order to dispense with the

regular  inquiry as contemplated by the rule itself fopr
providing major. penalty or minor penalty whatever may'be. But
that does "not dispensence with the gﬂﬁégation to find QUL as
to whether such unauthorised absence émounté to.misconducax or
upbeooming Eo‘£%he dovernment servant. Inothég words, lhthar
such conduct of the applicant warrants removal from service.
Mow the question comes whetheryremaining absence’is within the
meaning  of  the said rules, means voluntary absence and not
absence for a cause which is beyond control that is seglous
illness and other cause which prevented him from resuming
duty. Though we do not deny the power of the disciplinary
authority to dispense with the regulér inquiry for imposing
punishment upon the applicant, yet it is not implied that the
disciplinary authority has the authority to pass such orders
without being fully satisfied that the iapplicant was  really
absent from duty without permission of the ~authority
willfully, voluntarily or without any sufficient cause. W e

have gone through the impugned order of removal dated 24.3%.86

A



(annexure-Al).. From the said order we do not ' find that the

disciplinary authority had considered this fact whether the.
appllcant remains absent fronm duty for such a1 long period

voluntarily, intentionally or under circumstances which were

not beyond control of the applicant. . In the instant case, the

respondents exercised their power of removal, removing him
from service with effect from 24.3.86 without holding that he
remained absent voluntarily and 1ntent10nally and the reasons

were not beyond control of the applicant. |In absence of any

such finding, the order of removal which is a major penalty

under service rules should not - stand. Moreover,

non-application of mind of the disciplinary authority before
imposition of the punishment of removal amounts to arbitrary,

unreasonable and liable to be struck down. It is eV1dent from

the record that the applicant after being recovered had wanted
to resume to duty and prayed to the authority to allow him to
resume duty, but he was not allowed since the removal order
had already been passed in the year 1986 and he accordingly,
made a representation to the authofity on 2.6.95 dnd that has
ﬁot.fet been disposed of by the authority. ¢
7. The case 1is hopelessly barred by limitation. The
Administrative I'ribunals Act, 1985 is the complete coordinaﬁe
itself and the general law limitation is not applicable to'£he
matters covered by. the Administrative Tribunals Act. The
impugned order was passed on 24.3.1986 and the first
representation was filed by the applicant on 2.7.94 after a
lapse of more than eight vyears. There 1is no explanatioh
forthcoming from the applicant as to why he was not aggrieved
by the order of removal from service. No petition praying for
condonation of delay has also been filed by him. ‘There is no

doubt, therefore, that the case is hopelessly barred by

limitation. Moreover, in KRatan Chandra Samanta case it has

i
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been held by the Hon'ble Apex court that delay itself déprives
a person of his own right. the applicant has delayéd in the
matter of filing of the application for remedy and that by
doing so he has denied himself of his right.

8. The application, therefore, deserves to be dismissed
but keeping in view the fact that the applicant was mostly ill
for some time, he may file a fresh representation to the
appropriate authorities in the matter and the dismissal of the
application will not be é bar if the respondents consider it
favorably. |

9. The application is, 'therefore,r diémissed without

passing any order as regards costs.

(D. purkayastha) {(B.C.Sarma)

* MEMBER(J) o  MEMBER(A)
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