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J UDGEMEND

B,C.Sarma,A.M,

1. The dispute raised in this application is
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about the impugned letter dt.16,12,96 is%ued by the Chief

Engineer, HQ,Eastern Command, Fort‘Williém,Calcutta and

Engineer-in-Chief, New Delhi's lette:'dtég5.12.96.
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2. Bﬁuﬁﬁ% Stateé)facts of this applicagion are as follows:=-
4

3. The applicant is the Senior Administrative Officer

and has been working under the defence authorities and he is

nos posted in the Eastern Command, HQ under the Chief Engineer

. Eastern Command,Calcutta. The applicant contends that his date

of birth is 1.7.1940 and tbg;iigfzf he has one and a half
years of service left foEk By the impugned order dated 3.9.96,
the applicant was transfé}red from Calcutta to Lucknow under
the Chief Engineer ,Central Command,Lucknow, The applicant
further contends that asAper order py the authorities, he

is going to be SOS from this BQ on 26.12.96. It is also
contended that the applicant was originally a displaced person
from erstwhile East Pakistan and he has now been settled in
West Bengal and his family also resides in Calcutta.tlt is,

therefore, necessary for him to stay in Calcutta until the

date of retirement in order to settle his personal problems,

. The applicant contends that he di& not avaﬁl either compas-

sionate pbsting or last leg posting till now and as per the

guidelines, which are annexed at AnnexurefA2 to this petition,

N

the applicant is entitled to get at leastﬁ?WO compassionate
postings. It is further contended thét thé?applicant was
earlier in Jabbalpur and before coming to?Calcutta on transfer,
he did not ask for any compassicnate posté%g. Being aggrieved
by the order issued by the respondent authorities, as discussed
hefeinbefore, the instant application has been filedwx with a
prayer that the posting Drder at.3.9.96 at Annexure-A.3 to the
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petition
/and the letters dated 15,12.96 and 16,12, 96 at Annexure-A,7

(Jointly} to this petition be quashed and set aside and a
direction be given to allow the applicant to continue in his
present post of Senior Administrative Officer and to go on

pension establishment on 30.6.98.

4, This application has been moved as an unlisted
matter to-day. However, Mr,S.K,Dutta, ld.cbunse} appearing

for thd respondents, strongly opposes the dégg;g of the appli-
cant, Mr, Dutta submits that the guidelines dated December,1987,
which have been annexed to this application, have already been
superse&ed by another set of guidelines which were issued by

the Army HQ on 21,2,91. Mr, Dutta also submits that the applicant
is an Executive Officer and, therefore, normal tenure of pdsting
atlthe present place of posting in respect of the applicant is

2 to 3 years as mentioned in the guidelines dafed 21.2,91.
Mr.,Dutta submits that as per the said guidellnes Staff tenures
on compass1onate ground will be restricted to two years. No
officer has a right to posting at or near home station/selected
place of residence on the plea df lést leg posting. However ,
they may be offered such postings provided a suitable staff
éost is ava;lable and is in the interest of the organisationm,
Mr,Dutta further submits that the applicant has already availed
-of two compassionate postings and in support of'this contention,
he.has produced before me a relevant file beafing no,131051/1369,
GND/E1B, Mr, Dutta states that it will appear from the File
that on 13th September, 1982 the applicant had submitted a
representation while he was serving at the field for a posting
in Calcutta. This was considered in July,1984 and he was
transferred to Calcutta under the Chief Engineer,Calcutté. He
continuéd to serve there upto December,1987 i.e., for about Bfki
and a half years. Mr, Dutta also submits that the applicant

had submitted another repfésentation on 23,2.82 while he was

serving at Jabbalpuf j under the respondents for a posting in
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Caicutta and this was perused by the Engineering Branch,ENC,
Egstern Command ,Calcutta. Mr.Dutta ‘also submits that in
pursuance of that representation, he was fransferred again

to Calcutta and according to Mr.Dutta, the applicant had
already spent about 14 years of service in Calcutta. Therefom

there is noywrong in transferring him to Lucknow , HQ of the

" Central Command in public interest,

5. Mr. Dutta, ld.counsel for the respondents , also
submits that the applicani has made certain incorrect
statements in the application. For instance, he has submitted
that the‘applicanﬁ ha&g never availed of any compassionate
postings or last leg postiﬁg throughout his service career

of 33k years. This is not correct. Mr, Dutta further submits
the fact -
that the applicant further suppressed/that he has mwx filed

an 0.A, being no,CA 1342 of 1996 which was already executed
by an Order of this Tribunal dt.11.1l496. Mr. Dutta,"
therefore, prayed for dismissal of thefépplication on the

i
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ground that this application has no merﬁﬁ.
' . ' .%
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6. I have examined the matter after hearing the

1d.counsel for both the parties and perused records and
have considered the facts and circumsténces of thé€g case.
instructional
Normal tenure of a staff officerfincluding/kwsxﬁxﬁxiﬁﬁxk
staff ié 3 tq 4 years for all cadres. It haé also been
mentioned in the amended guidelines ﬁﬁat such tenure may
have to be curtaided to adjust officers on compassionége
last lag posting or repatriation from tenure stations.
staff tenures on compassionate ground'will be restricted

to two years. I find that on 13th September,1982 the

applicant had filed a prayer for a compassionate posting

s



which was considered by the respondents and he was given é.
posting to Calcutta. Mr. Sinha, ld.counsel for the petitioner,
however, submits that the applicant'was not eligible to get

a compassionate posting in 1982, Since,thé;amended guidelines
was issued only in 1991 and the guidelines'which hag been
annexed to the applicationpappears to have been issued in
1987, 1 find that no such documents have been produced before
me to prove that kke such compassionate posting was applicahle
‘or not in 1982. The applicant had applied for a posting of

his choice in 1982 and there is no doubt that such provision
was instituted in 198¢ and the applicant was gﬁven the posting
of his choice in 1984, Subsequently, when the applicant was

in Jabalpur, he had filed another application for a posting

of his cholce in Calcutta and that was on 23,11.92 which was
also considered by the respondents and he was posted to
Calcutta in August,1993 in which place he;is still QOntinuing
till date. It, therefore, appears that thé applicaﬁt hage
already &xkszi@ availed two éompassiomte péétings or posting

of his choice and/iave kmer found that that this has been
suppressed in the application and he haéfnade incorrect

s
statement that he had never availed of any compassionate
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pdsting,

7. I find that the apﬁlicant had earlier filed

an OA which has been mentioned hdrein tﬁét the ;aid OA
has been adjudicated by an order dated 11,11,96 in the
following terms: “we dispOSe of the petipiﬁn at this stage
itself with the order that the respOndent;no.z herein shall
appropriately dispose of thé répresentati‘on made by the
petitioner and till the representation has been disposed
of, the order of transfer giving the posting out of Eastern
Command, Calcutta, shall remain stayed. ...." Pursuant
to the said direction given by the Tribunal, réspondent

ne 2therein had dulw considered the representation of 13th
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August,1996 on 10th Decémber,1996 and after passing a
speaking order, it has been rejected. In this application,
curiously enough, the applicant has again come up for
quashing the earlier judgement paésed on 3,9.96 along with
the speaking order issued by the respondent no.2 on 10th
at para 7

December, 1996 when he has made incorrect statements/in this

present application,

8. I find that pursuant to the Order of this
Tribunal passed on 11.11.96, the representation of the
applicant was duly consideréd by the‘respondénts on the
basis of the reasons given herein which has been turned
down. This Tribunal, therefore, cannot sit in judgement

for the facts stated by the executivé authority, 1 would

i
I
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also like to mention that the guidelines;bn which the applicant

placed so much emphasis do not confer aﬂfénforceable right

upon the Government servant which can hevenforced through

legal process as as is mentioned in Union of India-VS-S.L.

Abbas (1993(2) AT 147) case. Therefore, I am of the View

that.the~§peaking order passed by the respondents cannot be
and accordingly the application is liable to be

dismissed at this stage of admission itself.

9. For the reasons given above, I do not find any
merit at all of this application. It is, therefore, dismissed

without passing any order as to costs.

10. Mr.Sinha, ld.counsel for the petitioner, submits
that since the applicant's son is going to appear Annual
Examime tion of Class-VIII to be held sometime in April, 1997,
the applicant ﬁay be permitted to stay at Calcutta till the
month of May,1997. I have considered the submissions of

Mr.Sinha and would like tO pass an order to the effect that



if the applicant is so interested; he may file a
separate representation to that effect'to the appro-
priate authorities, I order that dismissal of this
application shall not be a bar to the consideration
of same representation by the reSpondeﬁts*and the

passing of appropriate orders thereon,

No order as t0O costs.

( B.Cosama ) ® | -
MEMBER(A)



