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D.V.R.S.G.Dattatreyulu J.M. .

The dpplicant in'this case 'prays for veA direetion. to the
respondents that -he is deemed to have beeo promoted from the Grade of
Director (Geology) to the grade of “Deputy Dlrectorlzeeneral (Geology)
wlth effect from 20.11.96 i.e. the date from uh!h similar benefits
were glven to the selected officers under Annexure 4/3. He also-prayed
that his retlral benefits has to be accordlngly changed. The “other

reliefs clalmed in this appllcatlon are not:of much 1mportance.

-Facts leading to the f111ng of thxs appllcatlon T

:~ ~ 2.The applicant was selected’ by the Union Public Service

Commission'and joined the Geologicalf Survey of India as Assistant
'Geologist on 1.10.63. He was selected forthe post of'Geologist(Jr.) in

1964. In  September, 1971 he was promoted to the grade of
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Geologist(Sr.).‘In August, 1985 he was promoted tb .the Grade of

Director(Geology). Tﬁe applicant was due to retire on 31.12.96.(From
the records it is seen that this 0A was filed on 30.12.96).

J, It is the case.of the appficany that his next promotion is to -

the post of Deputy Director General(aeology) in the Geological Survey

of India. The said post is a sélection post and it has to be done

according to the recruitment rules. As per the recruitment rules for

the said post it is 1003 by promotion failing which by transfer on

are
deputation. The persons who are eligible for promotion ii.oirector

(Geology) with 8 years of regular service in the said grade. Copy of
the Recruitment Rules is at Annexure A/l. According to the applicant,
there areA32 posts ovaeputf Director General(Geology) on 23.8.85 and
from 1.1.86 he was given the benefit of Selection Grade. The
applicant’s seniority position is 20 among the serving officers. On
23.8.93, the applicaﬁt became eligible ' for being considered for
promotion as Deputy Director General (Geology) as he had completed 8
years of regular.service as Director (Geology).

4. A copy of the seniority list ismarked as Annexure Af2. 1t is
also stated that from 1991-92 the departmental promotion committee
meeting was not held. fis per the OM No0.22011/3/91-Estt.(D) dated
13.5.91 it is gR obligatory on the part of the édministration to hold
Departmental Promotion Committee meeting évery year for -making
promotions against the vacancies arising every vyear, thereby the
deiayin filling up of the vacant post does not céuse any injustice

to the employees. As per the OMs dated 11.4.89 and 25.1.90 of the

Department of Personnel & Training (mentioned in page 6 para 4(10)

~ )posts which fall within the purview of the ACC no officer should be

promoted to a higher post in his own line of promotion unless hg would
have a minimum service of 3 months before rétirement. It is
alsostated that the delay should be avoided taking into' consideration
that superannuation likely to come in the meanwhile. In paragraph
4.11 the applicant has given the number of vacancies for the years

1991-92, 1992-93, 1993-94, 1994-95, 1995-96 and 1996-97, totalling 27
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vacancies. He has also given the details as to who are going -to
retire and who are going»to be promoted. It is thg further stand.of
the applicant that he ought fo.havé been promoted by 31.8.95 as per
the wvacancies and the Departmental Promotion Committee meetinngught
to have been held and he ought to have been considered for the post of
Deputy Director Genéral(aeology) but such steps were nof taken. There
is inordinate de}ay in convening the DPC meeting and the further
process for making the appointment. Hence the inordinate delay has

L]

resulted in his not being given appointmeﬁt tbthe promotional post.v{t
is stated that on 29.8.96, the DPC meeting was held and 22 officers
/ were included in the panel for promotion including the apﬁlicant. .Thev
recommendations weré sent to the ACC by the énd of August, 1996. It is
stated” that one of the 22 officers retired fromlservice on attaining
the age of superannuation. It is the contention of the applicant ‘fhat
the ACC has not takeﬁ any decision. It seems by the order dated
2.11.96 out of 22 officers in the panel, 19 6fficers were given
promotionf (A copy of the said order is at Annexure A/S)L The
applicant’s name was not tﬁere. The applicant made representation
dated 26.11.96(Annexure A/4) and another rgprésentation at Annexure
CA/f5. The.applic;nt was not informed of thereasons as towhy his name
could not find a place. He was informed that his representation was
 forwarded to the Secretary to the Government of India, Ministry of
Hinés,_ for informing the applicant the reasons for not promoting him
(Aﬁnexure Aa/6). The applicant understands that he'is havingyléss' than
3 months service before his retirement as on 2.11.96, and hence he was
not given the benefit of rpromotion. _He states 'fhat this is
arbitrary,illeéal, unfair and unjust violéting Article 14 and 16 of
the Constitution of-'India. Hence this application praying for the

above reliefs.

Stand of the respondents:

5. In the reply filed on behalf of the resbondents almost all
facts narated by the applicant are admitted. The plea of the

respondents is that the competent authority did not approve the = list
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‘for promotion rller and since the appllcant was having less than 3

months service before his retirement on superannuatlon, his name Was

not included in the list published on 2.11.96.

6. The applicant filed rejoinder stating that the facts mentioned

in the reply are untenable.

7. ue have heard the learned counsel for the -applicant and the
learned counsel for the respondents. We have considered the various

annexures filed.

CONTENTIONS RAISED:

8. ~ The first contention'raised on behalf of the applioant is that
the app11cant ought to have been cons1dered for promotion in the year

1994-95 itself, if the DPC meeting was held during that perlod The

-other contention raised is that even if the ‘DPC meeting was not held

in that year subsequently the pPC meeting was held in August, 1996 and

considered the applicant along with other eligible officers. The

applicant was - found eligible by the DPC and his name was recommended'
for promotion, It is seen that the ACC has not moved immediately in
the matter and the dec151on is taken much later and hence the

applicant was denled promotlon on the ground that he 1is having only

. lessvthan 3 month s service before his superannuatlon. "For the'delay

the appllcant is not respon81b1e. Hence the applicant must be deemed

to have been promoted and he is entitled to all the consequent1a1
benefits.
9. In support of the above contentions, the applicant has relied
on‘the following judgments of the Subreme Court ;
1.Nirmal Ch.Bhattacharjee & ors.

VS. ; 1991-Supp-{(2)-SCC-363
Union of India and others. |

2.Union of India

vs. ' 1996-10-SCC-469

Mohan Singh Rathore & Ors.
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3.Union of India - |
. VS, - : - JT~1997-(8)-SC;290
, B>é$Agarnal : |
.we will be discussing the above judgments in the later'paragraphs.
\ 10;’| The respondents contention is that as per. the OM dated 11.4.89
,and 25.1.90, of the Department of Personnel & ’Treining, as the
applicant ~was having ~ less than 3 months .time Jbefore his
i superannuat1on the ACC has not approved his case for promotlon. As
| regards the non- holding of DPC meetings earlier, the respondents have
contended that there are some 'COurt_ cases pending_ and hence DPC.
meetings could not be held. - Therefore there is no violation of
anyrdle_or instructions. (
‘11. We have considered the'arguments inldepth. Beforetwe come to
the conclusion. with regard to.the finding:that'are going to be given'
herein regarding thetservice jurisprudence and the points of law that
1

have to 'govern the cases in the service jurisprudence, we are making

this analysis regarding the responsibility to hold the DPC regularly.'

The concept of promotion‘& steps -b Ref- to Article ié 16 & 21.

12. A job in Government service is governed by the select1on uhlch
~ is followed by appogntment and then onwards the process of cl1mb1ng

the ladder for further promotions in the line starts The above thing

1

_ends on retlrement on attaining the age of superannuatlon. Therefore
the blrth of an employee starts from the date of joining _in' service
and the 11fe\ in the official career ends on the vdate of
superannuation. In.between there are chances to go up inthe ladder by

. nay of promotion. Bntlthat will fluctnate. If some cancerous growth
is led into the 'official life of the employee such as Departmental_

Enquiries; Court Cases, and if the official is punished, his official
life comes to 'an‘end Sometlmes the law laid down by the Courts may
also come in the way of promotion of an .1nd1v1dua1.further if the
appointment/promotion is by way of selection, steps are tobe taken by

the concerned well in advence SO that it should not deprigve his

legitimate consideration for promotion. . For selection posts, the
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 suitability, fitness, efficiency, calibre and performance of an

employee would be considered for the next promotion by the respective

’department by holding OPC. For holding a DPC the anticipated

vacancies will ,also be taken intd account. The selections will be
made from the persons who comes within ;he zone of consideration, who
are eligible to be conéidered for further promotion and the dead wood
would not be considered and they will be removed. Thjs will be based
on the subjective assessment by the DPC which results in the employee
getting promotion. Thatris how the next stage in the official life of
an employee begins. Therefore it is the constitutional mandaté that

every employee if he comes within the zone of consideration for the

next higher.post, he should be exposed before the OPC and if found

. I
suitable by the DPC, he will get the promotion and if unsuitable,

remains there. This is the vested right of an employee under Article

14 of the Constitution of Indié, which is further enlarged by Article

16, which are to be read in conjunction with Article 21, '“Right to
Lihe".The process is the Constitutional mandate and not the sweet will
and ﬁleasure of \the -departmental authoritie. The Constitution.of
India gives direction tothé- aﬁthorities to' treat every employee
equally for being considered fdr promotion. If the DPC meetings are
held as per tﬁe rules, every employee who comes within "the zone of
consideration Wwill héve equal opportunity for promotion.. and
appointment to the next higher post at the time when the employee whanh
tn&fémgloase is ripe.for:the same. - But fime in this connection is
very essential. If the DPC is not held in time some employees who are

in the evening of their official li%e will not get their promotional

chances by effidux of time. If the OPC is convened after some time |

some more employees who could not come within the zone of

“

consideration will now come within the zone of consideration and the
opportunity of getting' in the ladder of promotion would be less and
therefore an employee may loose his opportunity of getting promotion.

In the service jurisprudence getting promotion is one of the "Life

objects -Pride of an employee.” The employee has' every right to be

\

V

\
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considered for promotioﬁ as per rules. If the action fof conyehing
the DPC meeting is not initiated at tﬁe appropriate time, the life
span oh promotional post is in jeopardy and that cannot be cbmpensated
by simply grénting the monetar? benefit. Right t6 hold an office is
the prime thing i. e. the status of the job one holds and the salary
attached to that post is secondary. |
13. i ?orv considerihg this right to hold the office, the related

provisions in the Constitution of India are Article 14, 16 and 21.

Article 14 : ' | . /
Tﬁe Sfate shall not deny to any person equality before the-.
law 6r the equal protectionvbf the laws within the terriiory
of India; |
',A-simple reading of the Article would go io shoq fhat the Stéte' shall
ndt deny any person equality beforé law or equal protection df law.
Equality before law in the service jurisprudehce'is the right to be

considered among the persons who are éligible for being considered for

promotion‘is first aspect. " The other connotation "equal protection"
must be understood to mean thaf.from'out of persons who have to be
considered fqr promotion on availability of a v;caht post or of a post
N ’likely to be‘ivacant in the near futufe7by which time'proceSS'of DPC
| will'normally be compléted and the fundémental right casts a duty on
the State to give that protect1on for being considered. by the DPC at
the time when the employee is eligible for being considered for
promotion. In other words Article 14 of the Constitution is the clog
on the arbitrary acts of the executive to hold» the DPC whether the
authorities like, but it must be held well within time so that the
equal protection for that post to be con31dered is malntalned.

14. Artlcle 16 An analysis of the said Article would go to show
that theAState shall provide equal opportunity‘for all the citizens in
publici employment.It is stated at bage 83 of the Shortér.Constitutioﬁ

of India 12th Edition -- by D.D.Basu om Cl1.5 as follows:
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" The guarantee in C1.(1)'is violated only when discrimination

or preference is made between persons belonging to the same
class or grade or in the matter of promotion between emp]oyees

recruted from the same source.....'

Therefore this goes toshow that equal opportunity must be given in the
matter of pfomotion to the employees EeCruited from the same sourcé.
Further analysis of thié would gotoshow that if at-a particular point

of time " any emp]byee‘ is eligible to be considered for prdmotion,iL

“should be done at the appropk1ate time ‘and postponing the same by

nqn-ho1d1ng~theuD§C, other persons whg are not eligible at the ear]ier'
point/-of "time would become eligible to be considered by thelDPC when

it meets later ét.a point of time. 'This would deprive the chances .of

promotion for.those who are eligible at the éafiier‘point of time, and

' they vhavé.ito vcompete with more persons. among the_e]igib]e/persons.

Further by postponing the.DFC meetiné, the promotional 1life span would

be reduced‘to some - employees 'among' the same class of emplovees

violating the Article 14 & 16-of;the ConStitution of India. It is

also” seen thaf’it wég settled that the~words'empioymentior appointment
are wide enough'tq‘include thé matter of promdtion including promotion
.to selection posﬁs, -I;’is aiso seeh from the same‘ commectary -that
C1éuse 4(A). hés been' inserted by‘ the 77th Amendment of the
Acénst.,ituﬁon,' in the year 1995.: | |
. j£.f Article 21 :- |

" No persons shall ‘be deprived  of his life or persona]
11berty except accord1ng to procedure established by 1aw

The word “1ife" has been exb]éined at page 169 of Basu(supra) which

reads as under :

e, It wou1d include all those aspects of life which

got to make a man’s life mean1ngfu1 comp]ete and worth

-
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When once an employee joins the service, the employee will have

ambition to go up in the service career and when that employee attains

‘that, it will be having "meaningful life". 1In other words, getting

promotion tohigher post is "worth 1iv{ng", and his non-promotion due
to non-holding of the DPC at the appropriate time would lead to
frustration and mental torture and pshychological set back.If a person
is -eligible to be considered for promotion and he is not considered
for such promotion at the appropriate time, that\emp]oyee will loose
interest in \the service which may lead to ineffective service in the
job. Here comes into picture the theory of unforseen events. If an
employee is not .considered for promotion at the appropriate time by
non—ho]ﬂingvof the DPC, where is the guarantee that the employee will
be alive till the next DPC meets tp decide about that employee’s
' suitability for promotion. Death is certain which may intervene at
any point of time and the individual may not live to be considered in

the next time. Therefore an employee should be considered at the

appropriate time. If the employee dies without being considered for

promotion, the status of that employee in the employment is lost. for
ever and the family of tﬁe .emp1oyee leading a meaningful life,
compiete 11fe (of employment), as contemplated-under Article 21 of the
Constitution of India are lost. This. point should be taken into
account by the .authorities and the State should take {nto
consideration that when an employee is eligible for promotion and a
vacancy is available or is 11ké1yv to be available shortly tHat
employee must be considered at the appropriate time and if adjudged as
suitable for the postlhe'shou1d be given the promotion immediately, to
live meaningful employed life.Therefore the State is bound todischarge
its constitutional obligations in this manner. It 1is pertinent to
point out here that the language used in Article 14, 16 and 21 of the
Constitution of India is “shall”.  The word shall indicate “the

imperative duty” cast on the State. Non-performing of Duty cast under

the Constitution is also violative of fundamental rights. An act need

not be positive violation of fundamental rights and if the duty is not
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performed at the appropriate time as per constitutiona] mandate, it is
a1so the glaring infraction of Fundamental Rights |

16. An analysis of the Article 14, 16 and 21 ;s above and also the
preamble of the Constitution of India, clearly shows social justice is
the main thrust which includes upliftment of employees, as well, which
includes - the consideration of an employee for promotion at the
appropriate time. Therefore it 1is mandatory on the part of the

authorities to discharge its duties at the appropriate time,unless the

reasons are beyond their control, because even one day’s loss in the
service career of an employee on promotion cannot be compensated at
any time. As per the saying that “Justice delayed is Justice denied”,
"Promotion delayed is Promotion denied”. In our view the State has to
bear the responsibility for the loss of span of life in the promotion
post and the State has to be accountable for the same i.e. not
holding the DPC in time.
17. It has been held by the Supreme Court in State of Punjab and
Another -vs- J.L.Gupta & Others (1990-SCC-(L&S)-437) that it should be
the endeavour of the State that there should be no casual approach
which would result in unnecessary litigation and waste of time.In the
above case though the facts are different, the preposition laid down
by the Supreme Court at page 439 is as follows:

"Thevexplanation that Boota Singh decision was not reported

and it could not be brought to the notice of the counsel and

therefore, could not be cited before the High Court shows a

total casual approach particularly when the State of Punjab

itself was the appellant 1in the said case. Such casual

approach results in unnecessary litigation and waste

of time besides incurring of unnecessary expenses and waste

of public money.We can only express a hope that in future

litigants such as State Government would be more careful.”
(emphasis is supplied).

Another parametre of this decision is the gu1de1ines that there should
not be any casual approach bythe State. It equally applies with
regard to consideration of an employee for promtion by convening a DPC
well within time. Otherwise, the eligible employees will go to Courts
questioning that they are affected in their promotional avenues on

account of the casual approach of the authorities in not convening the
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/,DPC' 1n; time resulting in unnecéSsary iitigation,_wasfe of time and
money.. | | A | .
18. Reference is a1so.inQ1ted td the judgment of the Supreme boUrt
- in AﬂP,Agarwa1_} -vs- deernment of _ch of Delhi and Another
(2000-SCC-L&S=206) which would go to show that State should act within
-time;Though‘the abéve case deé1S‘Q1tH appofntment,of‘a.Member ‘tox_the '
‘Sales Tax Appellate Tribunal the prepoéit}on laid down bQ\the Supreme
Cou&t is thgt’when a duty is cast on the Government to fi]l up the
vacancy as ear1y ras posgib]e ft- should be done immediately. ‘The

‘relevant paragraphs in the above juddgment reads as under :

~ Para 11 at page 210 :
" In our opinion this is a case of conferment of power
together with a discretion which goes with it to enable
proper exercise of the power and therefore it is coupled
with a duty to shun arbitrariness in its exercise and to
promote the object for which the power is conferred which
undoubtedly is public interest and not individual or pri
vate gain,whim or caprice of any individual.Even if it is
said that the instructions contained in-the office memo-
randum dated 14.5.87 are discretionary and not mandatory,
such discretion is coupled with the duty to act in a manner .
which will promote the object for which the power is conferred
and also satisfy the mandatory requirement of the statute.It

" is not therefore open to the Government to.ignore the panel
which was already approved and accepted by it and resort to
fresh selection process without giving any proper reason for
resorting to the same. It is not the case of the Government
at any state that the appellant is not fit to occupy the post.
‘No attempt was made before the Tribunal-or-before this Court
to place any valid reason for ‘ignoring the appel1ant and
Taunching a fresh process of se]ect1on
Para 12 at page 211: '
"It s we11_-settled that every State action in order to
/survive must not be susceptible to the vice of arbitrariness
-which is the crux of Article 14 of the Constituion of India

to the rule of law, the system which governs us (v1de shri-
lekha Vidyarthi -vs- State of u.p.)" . :

The above statement of the Apex Courtv!would go to showv that the
conferment of power tb convene necessary DPC meeting for consideration
of ‘an emp]oyee for promotion '1s‘£he dutx"‘and it should be exercised\
in time so that an e11g1b1e emp]oyee who would be found suitab]e w111‘
- get promotion in time. If the DPC is not'convened in time it amounts
to,ar61trérinesé ana.this is not pérmissib]e under Articie.14\‘of'>the‘

‘ Constitution of - India. It is only for the purbose of coming to the '

conclusion that non-convening of a DPC meeting at the "relevant point
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of time when an employee 1is to be considered is arbitrarines, the
decision is relied. This Tribunal 1is of the opinion that the
non-convening of the DPC in time would mean that the authorities have
failed in discharging their duties and the'non-convenjng of the DPC in
time must be taken to mean as arbitrary action on the part 6f the
concerned authorities.

19. The most relevant judgment to the facts of the case on hand is
Pradip Gogoi and others -vs- State of Assam and Othefs
(1999~-8CC-L&S-259). 1In the aboyg case an advertisement was made for
certain vacéncies .in the year 1991. On 9.11,.93 a se]ect’list wés
prepared and appointments were made and vacancies which existed
thereafter could not be filled. Hence the petitioners therein
approached the Court and the Apex Court held as under :

"

It is settled law that even an eligible candidate has a
fundamental right to lay his claim for consideration in his
own right for recruitment to an office or post under the State
under Article 16(1) of the Constitution.......

The dereliction of duty is seriously eroding the
constitutional rights under Article 16(1) and is a source to

- circumvent the process of selection.”

Accordinghto the above judgment, in the service jurisprudence inaction
on the part of the State is stated as dereliction of dufy. Applying
the said dicfum of law if the Departmental Promotion Committee is not
convened at the appropriate time, the right of a particular employee
for beingt considered for promotion for that particular post is
deprieved. They may be selected subsequently. But this is not the
law contemplated. This 1is the clear mandate enshrined 1in the
Constitution of India under Article 16(1). -

20.Effect of march of law in the service fields:

The March of legal system in India regarding "deficiency in
service” is also to be mentioned here. Under the Consumer Protection
Act, “deficiency in service", persons who purchases the goods has
every right to claim the compensation from the manufacturers who was
responsible for the deficiency. A .doctor performing an operation

without taking sufficient care and caution and without having
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expertise ‘is 1liable for negligence and the affected pafty can claim

compensation against that particular doctor. In other words it is

, \

cause".' It 1is settled 7law that state can be taken to task for the
tdrtureous act on its employees. Now the law has progressed so fér
~that 1f. the action of. police is fodnd to be 111ega1,—the affectdd
party had every right for the compensation not only from the State but
alsofrom the 6fficer who has committed the wrong. These afe the few
illustrations which go toshow that the authorities in the State shou]d
discharge fheir duties as ber the Constitutional mandafe. Failure to
do so will have tobe construed as “deficiency fn service” in -addition
- to the infraction of éonétitutibnél rights. Those officers will have
to’be held personally responsible for that (damage likely to cause) in
addition to 1iability of the State for compensation. The authorities
should perform their duties when it is bontemp1ated to be ddne without
postponing it. Therefore the non-convening of the DPC at the
appropriate time unless there are reasons beyond their control would
amount to negligence on the part of the authorities. There should be
a "watch dog" in order to avoid all these complications. This is
essential for not only protecting the interest of an employee but it
protects the constitutional ob?igaﬁions of the State also. The
o éuthorities should act in time and thefeby unnecessary litigations be
avoided. |

21. Efficiency of service to the nation:

One more facet of this aspect is, if a part1cu1ar:emp1oyee is
promoted at the appropriate point of time, that employee. can show the»
calibre, capacity and dedication to work in the next promoted post.
If that opportunity is not given at appropriate time it is postponed
fo a future date on acdount of the non-convening of ‘the DPC for
prbmotion, that employee may loose interest in performing the duties
of the present post, with vigour and interest. Tﬁese are the imbeded '
aspects if an employee who is eligible for consideration for promotion
to the next post, is no£ considered at the appropriate time by the

gongarned authorities.We consider fhe above fact és the guidelines in
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“order to act as a mandatory duty for‘>th§ 'cbnderhed‘vauthorities to
.constitute DPC at the po1nt 6f, time when' it '15 r;quired to be -
constiﬁufed'ahd.take a decision one way or tHeléther even withsut one
qay’s deTay. . | \ ‘
22, _ Now'fboming to fhé case in Hand,'the applicant’s case as pef a
“his p1ead1ngs_in thé application 1§lthat,he has to be coﬁéidéred for -
the post ofr Deputy - bifector General';(Geology) vdur1ng'JtHé years
1994-95. The DPC”meeting is 4con§ene& _on 29.%.96,(thesé dateg Oare‘.
‘material 1n this case).. All the facts;stated‘in the applicafion'are
| adm%tted by the respondents. .The.vacéncy posjtioh has’béen stated by
the.abbiiCant yeaf—wise in para 4(11).\ In the rep1y in para 6, 1t,;s
stated that.fhe/statementS‘contained fn'para 4,2 to péra 4.11 of the
app]icéﬁion are substantia]iy correct.. Thié‘ would mean that the
vacancy-position'ﬁé'admitﬁed by the respondents. Accofﬂing to the
éppiiCant he béééme eligible for”éonsineration for promotion in August
.1993f' The vacancy position uptbAugqst 1995 accoring tdl the
respondents 15 7 and the appiﬁcant’s seniority position 1§ ét
.31,No.20. This is incorrect aé seen from‘thé statement made by the
app]icant.“\The'assertion of the respondents in para . 8- is ‘that the'
procedure for ho]ding'.the DPC - is lghgthy one. If that is so, the
concerned_authofitiés who are responsib]é for cohven1ng the DPC /ought
to have taken steps mubh ‘before for convening the DPC and the DPC
meeting ought to have been 'he1d inv_time and ;he‘; agp]ipaht’s
‘sﬁitab111ty for promotfoh as DDG(G)'bught to have. been consideréd much
ear]igr. The assertion made in the reply that there are court cases
reggrding‘the»coﬁvening ofAthe‘DPﬁ, is anounded - from thé records.
: Infact, there cannot be any stéy for holding a DPC meeting since it
wi31.affect a number of bersons; Oh a perusa1 of tﬁe f11e it is clear
that the promot5ons that are,tovbe\made wf]] be SUbject:to the rgsu1t'
of the cases. It means there fé no prohibition for convening a DPC.
Taking she]ter'under the words "ctht pasesiafe pending;“ is another
lapse oﬁ therpgnt of the céncerned authorities.The vefy fact that ndw

details are mentidned 1nvthe rep1y'nor anystay‘has been‘gkanted‘by any.
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Court, would go to show that the stand of the‘respondents is untenab]e}
and the rép]y is an eVasive reply '1n order to get'.away from thé
. constitutional obligations in dischargihg their duties. Thé assertion
ﬁgde in para 9 of the reply that the actual date of coﬁvening the DPC
meeting is to be given by the Chairman of the DPC and the department
has no role to pay is not sound. If the authority concerned is not
cénVening the DPC at phe appropriaté“time it failed in djschargihg its
duties. The authority concerned for not bonvening the DPC will have
to _be. taken to task for'afféCting the fundqmpnta1‘rights of a person
who is eligible td be considered for promotion at the “relevant _point
of time. | | |
23. In  para j4 of the reply, the stand of the'department 1$ that
the DPC in 1ts‘meet1hg held on 29.8.96 recommended ‘the name of the
applicant and also one Mr.Dayal for promotion to the post of DDG(G),
-frbm the year 3994495. Though thé-recommendation'déte back to gar]ier
years the 1rrepa1rab]ev loss regarding the status as Deputy Director
-Genera](Geo1ogy); is caused to both of themﬁ ‘Though they may gep
salaries fixed nétiona)ly,: but that is not.sufficient. Can they be
ca]]gd‘astDG(G) With‘effect from 1994-95. Nb. In fact, great distress
is caused to the applicant in view of the discussioné made in the
earlier paragraphs of this judgment.
24. The hérration of facts continues. As per the reply, the
recommendations of the DPC was sent fbk the approval of tﬁe conmpetent
authority and fhe competent authority affixed the approval on 1.10.96.
Again dates are materia].‘ bPC recommeﬁdations were made on 29.8.96
and it was approved‘on 1.10.96. ’Admitted]y thé’tjme;gap\of 32 days is .'
_10st. In the service career a step in the higher. post is somephjng\
and the number of days lost” in issuing the ordefs cannot be,
fcompensated.'-fﬁé mental agony cahséd_fo -the sufferers during this
time gap cannot be compensated. |
25. The real position in ﬁhis case is that the coﬁpetent adthority
did not approve the proposa1 for promotion of the app11cant to the

post of Deputy: D1rector General(Geo1ogy) as the app11cant has less
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than 3 months service before his retirement from the date of..1ssuance
of the promotion order.This 1is as per the dM_Nos.27(4)/EO/89(ACC)
déted 11.4.89 and OM No.22011/11/89 (Estt—D) dated 25.1.90. The above
OM reads as under:

" Attention is invited to OM No.27(4)-EO0/89(ACC)dated

11.4.89, communicating the order of the Government to

the effect that in respect of appointments which fall

within the purview of the ACC no officer should be promoted

to a higher post in his own line of promotion unless he

would have a minimum service of 3 months before retirement
where, however, a larger minimum service is already prescribed
the same will apply.These instructions are hereby reiterated
for compliance by all Ministries/Departments. In order that
officers approaching superannuation are not denied the
promotion due to them subject to this limitation on account

of the delay in processing their cases for promotion,
Ministries/Departments are requested to ensure that the meet-
ings of DPC are held well in time and proposals for submission
to the Establishment Officer of the Department of Personnel

& Training well in advance before the date of occurence of

the vacancy.” (Emphasis is supplied)

-

These orders stipu]até that a promotee should have at least 3 months
service in the promoted cadre. The entire crux will 1lie here. The
concerned department 1is well aware of the date of superannuat1on of
the applicant. The department has not taken propér steps to see that
the applicant should not be deprieved of his promotion. They ought to
have acted_on-a war footing basis to get the approval of the competent
authority to approve the promotion of the applicant and others. If the
department or the approving authority has not acted at the appropriate
time they cannot be absolved of the constitutional responsibility. By
" not giving the dpromotion tothe applicant in his own line at the
appropriate time, the respondents have violated the Article 14, 16 and
21 of the Constitution of India. This is a batant illegality
, bommitted by the respondents.

26. The narration fur;her goes. The app]icaht has a]reédy retired
from service on attaining the age of SUpeEannuation on 31.12.96. Time
and tide waits for no _man. The vtime of - retirement came in the
applicant’s case. He 1lost his status of being Deputy Difector
" General(Geology). The status of an officer 1is different from the

pecuniary benefit of that office. In this case if the respondents have
S
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acted in 1994-95 itself, the injustice would not have been doﬁe to the
applicant. Justice delayed is justice denied. The corollary is
promotion delayed is promotion denied.
27.The theory of minimum service :

Now the question is whether the authorities can prescribe the
minimum period of 3 months servicre before retirement in.respect of
‘appointments which falls within/the purv{ew,of ~Acc. ) This requires
thorough investigation. .Whether the 3 months’ minimum period will
make any difference in the discharging of the duties? In our view it
ﬁsnot.’ The stipulation of 3 months is a restriction not to give
promotion to those who are having 1éss than 3 months before retiremeﬁt
to the posts fall within the purview of ACC. - The rule must be
rational aﬂd séient{fic. Deprﬁeving promotion and status of a post at
a time when an emp1oy;e who'has Been fodnd fit to hold the post, on
the ground that the employee is not having 3 months service, is
illegal, afbitrary, unjust and unfair.The respondents in their .reply
do not give any reasons for the fixation of minimum period of 3 months
sérvice (1h.order to effect the promotion), o come to the conclusion
'that it has any scientific and rational basis to impose this-ground of
restriction. We are of £he view that review should be done with
regard to the above OMs basing on scientific and cogent rational
reasons to have that kind of 'the clog. The authorities also have to
consider by taking the experﬁ legal opinion whether this clause of
limiting the servfce would not affect the principles enshrined in
Artjcle 14, 16.and 21 of the Constitution.

27. Though we ;ntend to strike down the said OMs dated .11;4.89 and
25.1.90, of the Department of Personnel & Training, we are of the view
that the above OMs should not come in the way of the present applicant
to get promotion to the post on the basis of the othér reasons inen
above i.e.not constituting the DPC in time on account of the fault of
the authorities themselves for yhich the applicant should not be

denied the opportunity.

28.Reliefs to the applicant :
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Supreme Court has held that the concerned authorities should remain‘
- alive 1in mak1ng appointments to such posts w1th1n 3 months from the
date of accrua] of the vacancy
30. Refecence is also made by the'app11caht’s counsel toUnion of
India -vs- Mohan Singh Rathore and Another‘(1996—10—8@0—469).\'In the
above case the question decided by the Apex Court is towhat relief an
indiv{dua1 15 entitled te if an 1njust1ce is done éo the individuyal
and if he. retires from service .befofe the approval is given for
promotion/appointment/selection. 1In the above case no deterioration
certificate Qas not senf within time by the concerned Government and.
therefore the respondent there{n 1oet the'chances of appeintment to
IPS, though he was found suitable and approved by the UPSC for
inclusion in the IPS cadre. In the above circqmstances,fdirection was
~given to the authorities to include the name of tﬁe respondent in the
appointment notification dated 4.10.98 as a select 11st candidate and
thereby declared that the respondents therein would be entitled to al]
retiral benefits on that basis.
31. In view of the above legal position the appJ{cant’s name must be
deemed to have been included {n tﬁé panel approved for prqmotioﬁ to
the post of’Deputy Dfrector Generel (Geology) and the applicant has to
get all the benefits of that post with effect from 20.11.96. )
32. In the result the OA is allowed and the following orders are
passed : | | |
i) It is declared that the applicant shall be deemed to have been
promoted,elong with others as per the proﬁotion letter 'ai (Annexure
A/3) dated 20.11.96 and his pay be fixed accordingly.
ii) The applicant would be entitled for all retiral benefits on
the basis of his fixation of pay.

i11)No order as to costs.

33.Some_suggestions for consideration:
Before parting with the case we would like to make some observations.
There should be some rationa1)1n fixing the minimum period of service

before retirement for the posts which fall within the purview of ACC.
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Now, what relief the applicant woqu be entitled to. As stated
in para 9‘supra, the.app1icaht relied on‘the‘ foliowing judgments in
_ support of his relief : |
1. N1rma1 Chandra Bhattacharjee & Ors.

—vs- I 7 1991-Supp-2-SCC-363

Union ovandia & Others.
| 2. Union of India. |

- Vs~ . ‘ _1996—10—SCC—469

Mohan Singh Rathore & Ors.
;3. Union of Ind1a .

-vs- o o JT-1997-8-8C-290 |

B.S.Agarwal
In Nirmal Chandra Bhattachrjee’s case, the applicants therein were
denied the chances of  becoming ticket collectors on account of
administrative 1abse It Was‘held at page 366 as fb]loﬁs :

"The mistake or delay on the part of the department
therefore should not be permitted to recoi] on the appe]]ants

Therefore the delay in convening the DPC at the apprepriate time and
dpproving the selection by the competent euthority‘shou1d not stand in
the way of the app]icant for getting promotion as Deputy Director
General(Geology). , ‘ |

_ 29.A- In Union of India -vs- B.S.Agarwal and another’s case, the Apex

Court‘hae'held that the date of accrua1 of,vaeancy is more definite o

" and certain. The Supreme Court hes he]d as under: |
' It:w111 only be proper if the concerned autherities
remain alive to the urgency in taking proper action in

making actual appointment so that such appointment 1is

made at . least within 3 months from the date of accrual
of vacancy." .

In the above cases, the minimum period of 2 years service .before

retjrement as prescribed by the Railways to hold posts like General
Manager or equivalent is considered by the Apex “Court. Though the

validity of the above rule has not been decided in the above case, the

I
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‘The conerned euthorities must ensere that DPC proceedings and meetings
,take place before the date' of actual accrual of vacancyv and
appointment procees is completed in a11 the cases without any fail
within 3 months from the date of actual accrual of vacancy and
selected cand1dates get the benef1t of promot1on from the same date,
1f,not ear11er. “As per the Supreme Court judgments c1ted supra the
author1ttes coneerned‘shou1d be vigilant in filling up " of the posts
which“comes within the purview of ACC and act expeditious]y so that
eligible pereons can havetthe bepefit of serving,in the higﬁer ppsts.
- The Secretary to.the Department of Personne} & Training 1is requested‘”
to COnstitUte;a cell in each department tovmonitor such type of pases
. S0 tﬁatﬂ unnecessary Titigation and waste of time can be avoided. ff
the authoritiee concerned has. not acted in time, responsibility hastto
' be fixed on  such suthorities, but the affected official gets the
benefit from the date notvlater than é months of actual accruaf 'of‘
vacancy. The Registry is directed to send the eOpy of this
order to thgvunnﬁble seeretary to the Eepartmant of Personnal'

& Training for information end action,
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