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CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH

0.A. NO. 1499 of 1996

Present : Hon'ble Mr. Justice S.N.Mallick, Vice-Chairman

“Hon'ble Mr. B. P. Singh, Administrative Member

Pradyut Kanti Dey,
R/o 19B, Latafat Hussain Lane,
- Calcutta- 700 085

VS
1. Union of India through the
General Manager, N.F. Railway,
Maligaon, Gauhati-781011
2. ~ General Manager (Personnel)
N.F.Railway, Maligaon,
Gauhati-781 011

3. Chief Signal and Telecommunication Engineer,

N.F. Raitway, Maligaon,
_ Gauhati-781 011 ‘ /
. _ \
4, Sr. Signal & Telecommunication Eng1neer

: N.F.Railway, Maligaon,
- - ‘Gauhati-780 011

;.,... Respondents

For the applicant : pys. ﬁ:§:5§y Counsel
For the respondents : Mrs. Uma Sanya1; Counse]

fleard on : 21.4.99 : Order on : =9 .4.99

ORDER

S.N.Mallick, V.C.:

In thjs 0A, the petitjgner's‘cése is as follows :

The petitioner was appointed as an Office Peon iﬁ Class IV post
under the respondént éuthorities, N.F.Rai]way, on 18.5.54. Subsequently he
got a promotion and was aﬁpointed as Clerk .in Class III post with effect
from 3.8.61. He absented Himse]f from duty with effect from 31.8.68 as he
became mentally déranged due to some physical attack by some miscreants.
The reépondent authorjties;re—appointed Him on 23.12;81. According to the

X petitioner he was never removed from service and as such there was no
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question of re-appointment, which he did, however, accept under compelling

circumstances. The petitioner, in order to seek redress of sich arbitrary -

action on the part of the respondent authorities, moved the GuwaHati Bench

of this Tribunal claiming regularisation of the period of absence land -

payment of pay and allowance and also for striking down the illegal order
of re-appointment. .The said application was'subsequent1y transferred from
the Guwahati Bench to this Bench being numbered as OA 44 of 1989. Although
the said OA was dismissed on point of 1imitation,‘but the Tribunal in its
judgement dt. 30.5;91 refused- to accept the respondents' version that the
applicant's service wés terminated w.e.f. 5.11.68. A copy of the said
judgement is available at Annexure-A3 to this OA. Annexure—AZ\dt. ?3.12.81
is the order of re-appointment of the petitioher as’ Jr. Clerk (CY issued
by the respondent,authoritiés. The petitioner retired on superannuation
w.e.f. 31.5.92. But fhe respondents a11owed. him pension reckoning his
qﬁa]ifying service on1y from 23.1%)81 1fe. the date of his re-appointment
as ber annexure-A2 ignoring his past service from 18.5.54 to 22.12.81. The
petitioner made -a representation to the ;eépondent authorities praying fbr
re-calculation and refixation of his pension and DCRG reckoning his

service'from 18.5.54 in view of the judgement passed by an earlier Bench

of this Tribunal as per annexure-A3 dt.‘30.5.9l, which was rejgcted by the '

| respondent authorities in their 1etﬁer dt. 23.3.94 vide Annexure-A4‘
Stating that he was not ent%t]éd to any benefit of hast service rendered
by him as he was removed from service for unauthorised absence w.e.f.
'5.11.68. According to the petitioner, his bast service should be reckoned
for the purpose of refixation of pension. Hence the instant OA-has béen

fi]ed/for a direction upon .the rgspondent authorities fo refix and re-
ca]cd]ate “his penéion'/and DCRG taking.ftﬁe entire period of qualifying
service w;e.f.. 18.5.54 to 31.5.92 maintaining cont{nuity'»of service by
grantihg any kind of Teave for the period of his absence with a furthér
direction to disburse all the arrears to that effect with 12% interesYper
annum. ‘

2. The respondent authorities have contested this 0A by fi]%ng a
reply. It is their categogica1 case that the petitioner was unauthorisedly
absenting himself from'duty w.e.f. 5.11.67 and not from 31.8.68)as alleged,
for which a hoticefcum-chargg-sheét was issued upon him at his home

‘address which was retured undelivered with the postal endorsement "Not

Known". Thereafter, a show cause notice for termination” of service was
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sent to the petitioner which was also returned undelivered with the postal
endorsement "Not Known". Thereafter, his service was finally terminated

w.e.f. 5.11.68 as per order dt.'7.1l.68.'1t is the further case of the™

" respondents that on an appeal made by the\petitioner, he was re-appointed

on humanitarian ground in the post of Jr. Clerk (G) which was accepted by

him and that in the said post the petitioner worked and ultimately he

retired on superannuation. It is also the case of the respondents that the

Calcutta Bench dismi§sed the'pétitioner's ear1ief 0A bejﬁg OA 44 of 1989
on 30.5.91 ho]diné that Qe Was not entitled to any benefit of his past
service. It is also contended in the reply ?hat the petitioner filed a
Spécia] Leave petition being No. 13548/91 before the Hon'ble Supreme Court
against the final order of the earlier Bench of the Tfibuna1 dt. 30.5.91
passed 1in 0A 44/89 which was dismissed by the Hon'ble Supreme_Cburf on
3.9.91. | |

3. ~ The petitidner has nét filed any rejoinder denying the
allegations made in the reply filed by the respondent authorities.

4., The question is whether the petitioner ’is entit]éd to the

_reliefs claimed in this OA.

5. We have heared p. . % peje» the 1d. counsel appearing for the
petitioner and Mrs. .Uma (Sanya], the 1d. coﬁnse] appearing for thé
respondents. Mrs. Sanyal has contended that this application is hopelessly
barred by limitation as wé11 as by the principle of res judicata in view
of tﬁe categorical decision oh the same issuet 5y the ear1iér,Bench of
fhis Tribunal made in the judgement dt. 30.5.91 as per annexure-AK;

6. The admitted facts are as follows :

It is undisputed that the petitioner was unauthorisedly absent
from duty for a period of 13 years béfore he wasfgiven a re-appointment in
another post; It is also admitted that the said period of'absénce was not
regularised by the respondent authdgities in any manner. On the othgr'
hand, fhe petitioner accepted the fresh‘ appointment given by the
respondent authorities in the post of Jr. Clerk (C) w.e.f. 23.12.81. It is

also updisputed that the petitioner was removed from service with effect




from 5.11.68. The earlier Bench of fhis_ Tribunal in the judgmenf dt.
30.5.91 refused to accept the respondents' Version that the applicant's
service waﬁ terminated w.e.f. 5.11.68. But. at the same timé, thé Tribunal
held that the aforesaid application being OA 44 of 1989 was barred by
.1imita§jon and that the prayef of the petitioner to treat thé aforesaid
period of absence be treated as on duty with all pay and allowances
treating his service as con;inuious»ﬁas not entertainable. The ré]event
‘pOrtion of the order may be quoted below :

" ....Admittedly, -after a medical check -up as ‘directed by the
N.F. Railway authority when the app]icant was found fit he was
appointed afresh as a Junior Clerk in the scale of pay of Rs.
260-400/-. The copy of the order containing the terms and
conditions of his such appointment is shown in" Annexure-D to
the application. That order is dated 23.12.1981. It was clearly
stipulated in the order that such appointment was given to the
applicant on purely temporary basis and he>would be liable for
removal or dismissal from service on the occurrence of any
mental or physical incapacity or any misconduct. It was further
st1pu1ated that he would not be eligibie to any benefit except
that is admissible to temporary employee under the rules in
force from time to time. No assurance of counting his previous
service pr1or to 31.8.1968 was given. The applicant joined the
post of ‘Junior Clerk accepting such terms and conditions. We do
not find that within a reasonable period of time he had ever
raised his Tittle finger claiming counting of his previous
service or payment of. his pay and allowances for the
intervening period. The applicant was subsequently promoted to
the post of Sr. Clerk..For the first time he woke up in
September 1983 and claimed regularisation of the intervening -
period and payment of his arrear salary. The matter was not
pursued thereafter.. Annexure-H shows that about 2 years after
that he renewed his such prayers. The next representation in
that regard was submittéd by him on 27.10.1986. In our opinion
when the order containing the terms and conditions of his
reappointment as Junior clerk was passed on 23.10.1981 and when
the applicant had accepted the terms and conditions
incorporated therein without raising any objection and joined
the post and ejoyed the subsequent promotion his present claim
at this stage is not entertainable. The claim has become stale
and this Tribunal would not entertain it. Besides, after so
many years when the claim is wholly barred by Timitation this
~ Tribunal cannot grant any such relief to him. It is
' 1nconce1vab1e that when the applicant had been absent from
31.8.68 to 1.8.81 i.e. for about 13 years. without sending any
intimation of his il11ness whatsoever and when he had not worked
for a single day during that Tong period he would get arrears
of salary and allowances for that period and that the said
period would be treated as o6n duty. Considering the
circumstances, we have no hesitation to conclude that the
present application being devoid of merit is liable to fail."

7. “In the instant app]icétion, the petitioner has made the same
prayers although couched in a different language which were disallowed by

the earliere Bench in the earlier O0A as quoted abové. The said judgémgnt
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~is final and binding upon the parties thereto. It is also undisputed that

the SLP preferred by the petitioner against the aforesaid Jjudgement was
. N o
rejected by the Hon'ble apex court. Under such circumstances, we are of

the view that the. instant application is barred by the principle of res

.judicata. What was disallowéd by the carlier Bench cannot be given by the

Tribunal- in this OA.- In that case, it would mean that this Bench is
sitting on appeal in respect of a judgement paésed by an earlier Division
Benéh. This is 1mperm1ss1b1e The app]ication is also devoid of any
independent merit. It 1s an echo of the ear11er app11cat1on a]ready
dismissed by the.Tribunal. |

8. In the result, the applitation is dismissed. There will be no

order as to costs.

-‘_—_-—-—__—d
(8.P.Singh) ZR14[§9 (S N.Mallick)
MEMBER(A) VICE CHAIRMAN



