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The applicant has Piled this OA on the Pacts and ground 

stated therein for a direction upon, the respondents to cancel or 

set aside r quash the impugned cell letter dated 11.11,96 calling 

for the private respondent No,5 for suitability test for promotion 

to the post of Superintendent Telephone Operator and to tall for the 

applicant for suitability test by a fresh order against 2 number of 

vacant posts along with Shri AK.Sarkar for promotion to the post of 

Superintendent Telephone Operator cancelling the impugned c 311 latte 

dated 11.11.96 as set out in Annexure A/2. 

2, 	 It is the case of the applicant that he is posted is 
under - 

Ch'lef Telephone OperatorLim Sr. Divisional Telecom Engineer, Eastern 

Railway, Howrah in the scale of Rs,1600-2660/—, The post Of Chief 

Telephone OpB 	is the feeder grade post of Superintendent Tele— 

phone Operator in the Scale of f.2000-3200/—. Therefore  the post of 

Superintendent Telephone Operator is the direct promotional post 

from the post of Chief Telephone Opôraor. The applicant was posted 

as Telephone Operator on regular basis w.e.P. 5.12.64 and he was 

promoted as Sr,Telephone Operator w..f. 20.6.79 and as Head Tele 
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phone Operator w.e.f. 29.6.90 and he ws promoted as Chief' Tele-

phone Operator w.e.f. 1.3.93 whereas the private respondent No.5 

Smt PrpvaBiswas us appointed as Telephone Operator 	4.12.78/ 

17.127.and she WS promoted as Sr.Telephone Operator w.9.f'. 

16.12,83, as Head lelephone Operator w,e.P. 3.11,88 and as Chief 

Telephone Operator,  from 1.3.93. Xerox-copy of the seniority list. 

and the promotion orders are collectively marked as Rniexure A/i. 

The applicant is an unreserved category employee where as the, pri-

vate respondent N05 is a  SC community candidate. The applicant has 

challenged the Call letter dated 11.11.96 calling for respondent No. 

5 as SC candidate though quota for reserve community candidate have 

been acieved by then in excess of the percentage of 15%for SC and 

71% for ST earmarked for them. It has been contended by the appli-

cant that sanctioned strength for the promotional post of Superin-

tendent Telephone Operator are 4, which, is evident from the senio-

rity list dated 8.8.94. The applicant states that previously 3 num-

ber of post were held.by  SC candidates against the sanctioned streng-

th of 4 number of post.Theref'ore 75% of the total post or Superin-

tendent Telephone Operator have been occupied by the reserve commu-

nity candidates (Sc) as on 8,8.94. The applicant states that retire-

ment of 'following Superintendent Telephone Operator after 8.8.94 

is as follows : 

Shri 8.R.Peul 	 1,2,95 

Shri 8.8.1onda1(SC) 	30.6,95 

3 Shri S.CaHaldar(SC) 	30.8.96 

4, Shri S.Som 	 . 	31.10,96 

5. Shri K.C.Ghh 	 30.11.96 

It has been contended that in place of the above candidates the 

promotion was given by replacement as follows : 

a) In place of Shri B.8.flondal(SC), Shri S.Som was promoted to the 

post of Superintendent Telenhone Operator w.e.f. 1.6.96. 

In place of Shri S.D.Haldar(SC), Smt.Gayatri DS was promoted 

to the post of Super(endent Telephone Operator w.e.f'. 1.9.96. 
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In place of Shri B.RaP9l, Shri K.C.Chosh was given promotion 

to the post of Superintendent Telephone Operator w.e.f', 12.4.96. 

In place of Shri S.Scun, Smt, Prova Giswas, the respondent No.5 

is going to be promoted as Superintendent Telephone Operator. 

Now, the post of Superintendent Telephone Operator are being held 

by Shri N.C.Roy(SC) and Smt Gayatri D 59(5C) against 4 numbers of 

sanctioned strength. Therefore balance two posts of Superintendent 

Telephone Operator are being kept unfilled for which the suitabi-

lity test against 1:1 formula is going to be held. 

3. 	 It has been contended tht the respondent No.5 was juni 

or to the applicant from the Gr.'C' panel/post which is evident 

from the seniority list dated 3.12.87 wherein her name is appear-

ing at 51.No,35 as Telephone Operator wherein her date of appoint-

inent has been shown at on 4.12.78 but as being transfered on owfl 

request from Northern Rai1w3Y to Eastern Railway hR date of entry 

in Telephone Operator Section has been declared on 17.12.79. Till 

date the respondent No.5 got accelerated promotion from Sr,Tele-

pone Operator to the post of Chief Telephone Operator on out of 

turn basis exclusively as SC candidate jumping the queue over the 

UR candidates  as SC candidate and not on merit. Therefore, acce-

lerated promotion might have been given some-time exceeding quota 

also, but, she cannot  be given accalrated seniority in terms of 

Kamesjar. Sharma's case as well as \Jlr Pal Singh Chouhan's CSO 

decided by the Hon 'ble Supreme Court. Copy of the judgments have 

been duly furnished by the id. counsel for the applicant at the 

time of hearing. 	 Superme Court In R4K.Sabharwel and Others 

-vs- 	of Punjab & Others decided on 10.2.95 as follows: 

"(A) Constitution of India, Article 16(4)- Reservation 
- when the tot9l number of posts in a cadre are filled 
up and the. posts e 8rmarked in the roster for the Sche-
duleCCstes and 8ackard Classes are duly filled - the 
purpose of reservation provided for reserved categories 
is achieved - thereafter the roster does not survive - 
any post Palling vacant, in the cadre thereafter, will 
be filled from amongst the category of persons to whom 
the respective post belongs. 
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(e) Constitution or Idj3, article 16(4)_ Reservation 
- High Court in 3.C.ialjk Case held that percentage of 
reser/atjon is in respect of the appointment to the 
post in a cadre - if' the reservation is permitted in 
the Vacancies after all the posts in a cadre are filled 
then serious consequences would ensue and the gener3i 
category is likely to suf'fer considerably - held no 
infirmity in the High Court VIBw, 

The respondents have filed a written reply where It has 

been contended that the respondent No,5, St Prove Biswas(SC) was 

due to be subjected to appear in the suitability test for the post 

of Supr lntfldnt Telephone Operator in scale of Rs.200Q_32OO/_(p) 

which was scheduled to be held on 21.11.96 & 26.11.96,: Although 

there is no post earthrked for schedule Caste/Schedule Tribe since 

the required nurnbr of percenteQe for reserved community was alrea-

dy achieved in the category of Superintendent Telephone Operator, 

but Smt. U iswas was detailed in the above test as per her grade 

seniority in the next lower grade considering her as a general 

category candidate. Uut due to interim order dated 20.12.96 passed 

by Hon'ble CAT, Calcutta Bench, the suitability test could not be 

held on 21.11.96 & 26.11,96. Subsequently on vacation of interim 

order dated 30.1,i7 the said suitability test WSS held on 18.3.97 

with the stipulation that the said test will abide by the final 

result of the OA 1388/96 and accordingly Smt. Blss having been 

declared suitable haa been promoted as Superintendent Telebone 

Operator in the scale of Rs.2000-3200/_(RP) from 8.4.97. 

It has been further contended that the respondent No,5 

was appointed as Sr. Telephone Operator on promotion in the scale 

of Rs,330-560/-. w.e.f'. 1.8.82 but it has been wrongly mentioned 

as 16,12.83. However it has been admitted that the respondent No.5 

got accelerated promotion to the post of Head Telephone Operator 

prior to the applicant on 3.11,88 against reserved quota. Thus she 

gained grade seniority above the applicant for which her position 

was reflected against serial No.6 to the next promotional post of 

Chief Telephone Operator. It has been contended that as the res- 
p 
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pendant No.5 was considered. against unreserved quota she cannot 

be taken as reserved candidate, 

6. 	 We have he8rd and duly cbnsidered the submissions 

made by both the counsels. We have also perused the application and 

the reply along with all its annexures. We have also considered 

the judgments ref'ered to in the OA, 

Smt. Prov5 8 sw5s got accelerated promotion to the 

post of. Chief Telephone Operator earlier to the applicant is admitt-

ed by both the parties. Since she has already achieved the benefits 

of accelrated promjion in the reserved category she cannot now 

cone and jump to av5il all the promotional benefits as unreserved 

category treating her as senior to the applicant in view of her 

accelerated promotion to the post of Chief Telephone Operator. The 

Apex Court has made it clear that once a candidate availed 

the opportunity of accelerated promotion in the reserved categoryI/ 

she cannot change the line and ask for promotional avenue as a Can- 

didate of general category unless the promotional post is ie one 
beoy- 

where there shouldLno consideration, 	- 

8 	 In view of the declared law, we find the impugned order 

of 	otion given to respondent No.5 in preference to the applicant 

against the law in force because the judgments of the Hon bie 

Apex Court which are in rem are bindings upon all in vieui of article 

14 of the Constitution. tThether the respondents will adjust the 

respondent No.,, by granting a supernumerory post or a vacany is 

created and she is adjusted there., that is not our look out. But 

we direct the repondents to cons ider the promotion of the applicant 

for the post of UU Telephone Operator as the post became vacant 

and that promotional order of the respondent No.5 is set aside and 

If the respondents allow her to hold the post on ad—hoc basis 

against any vacancy that will be not oulook out. But the applicant 

cannot be put to 	suffer by the t'ongs of the respondents. It is 

further reiterated that oneeSmt.rrova Bjg 5S has av3iled the acce—

lerated- promotion in the reserved category she is debarred to be 

11-111, 	 S - 
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considered For promotion in the general category against any un-

reserved post. The resnondents are directed to consider the appli-

ct's candidature  For promotion to the post or Supdt. Telephone 

Operator along with other eligible candidates if' any, who come 

wIth in the zone of consideration under the rules and circulars in 

Force and pass appropriate order to that eFFect within 45 days  From 

the date of communication of this order. Since the applicant is 

Forced to approach this Tribunal by the illegal action or the res-

pon dents we order a cost of R.3000/- against the respondents and 

1 	
the respondent authorities will be entitledj realise the cost from 

the of'Picer/of'Ficers concerned who are respTible For such illegal 

action. 
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