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CENTRAL ADMIN ISTRATIVE TRIBUNAL

CALCUTT A BENCH

No. OA 1388 of 96
Present ¢ Hon'ble Mr,Justice R.N.Ray, Viceg-Chairman

Hon'ble Mr.B.P.3ingh, Administrative Member

SIBRAM ADAK
Vs

UNION OF INODIA & ORS,

'For the applicant ¢ Mr.3.Mukherjee, counsel

.0for the respondents: Mr.P.KsArora, counsel
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R{ QN‘Ray, VC

The applicant has filad this OA on the facts and ground

stated therein for a direction upon the respondents to cancel or

“set aside or gquash the impugned call lettsr dated 11411436 calling

for the private respondent No,5 for suitability test for promotion
to the post of Superintendent Telephone Operator and to 6all For the
applicant for suitability test by a fresh order against 2 number of

vacant posts along with Shri A.K.5arkar for promotion to the post of

Superintendent Telephone Uperator_cancalling the>impugned call lette:

dated 11.11.96 as set out in Annexure A/2.
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2, It is the case of the applicant that he is posted as
under o~ _ o

Chief Telephone Operator/iz Sr. Divisional Telecom Engineer, Eastern

Railuay, Hourah in the scale of f,1600-2660/-, The post of Chief

Telephone Omrator is the feeder grade post of $uparintendent Tele-

phone; Operatar in the séale of #,2000-3200/~. ThereFora the post of

Superintendent Telephone Operator is the direct promotional post

from the post of Chief Telephone Operator. The applicant was posted

as Telephdne Oper ator on regular basis w.2.fs 5.12.64 and he was i

| promoted zs Sr,Telephone Operator We2efe 20.6.79 and as Head Telewy
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phone Operator yeeof, 29,6.90 and he yas promotedias Chief Tele-
bhone\Operator WeBeFe 143493 whereas the private respondent No,5

Smt prqggﬁﬁisu@s was appointed as Telephone Operator w.e,f. 4.12.78/
17;12;75f5nd she was bromoted as Sr.Telesphone Operator y.e.f,
1641233, as Heéd Telephone Operator WeBefos 3,11.88 and as Chief
Telephone Operator from 1,3.93, Xerox-copy of the seniority list

and the promotion orders are collectively marked as Annexure A/1,
The applicant is an unresarved category employee where as the pri-
vate respondent No,5 is 5 SC comﬁunity Candidate. The applicant has
‘challenged the call letter dated 11.11.96 calling for respondent No,
5 as SC‘candidatevthough qﬁota for reserve community candidate have
been acFieVed by then in excess of the percentage of.15%'for SC and
7% % Fof ST earmarked for them, It has been contended by the a;pli-
Cant'th%f sanctioned strength for the promotional post of Superin- -
_tendenf Telephone Operator are 4, which is evident from the senio-
rity list dated 8,8.94, The applicant staﬁes that previously 3 num-
ber of posf were held by SC cand idates against the sanctioned,stfeng-
th of 4 number of post.Therefore 75% of the total post of Superin-
.tendent Telephone Operator have been occup ied by the reserve commy-
nify candidates (SC) as on 8,8,94, The applicant states that retire-
ment of following Superintendent Telephone Operator aFtér 8.8.,94

is aé folloys 3

1 Shri B.R.Paul 162495

2. Shri B8.B.Mondal(SC) 30,6.95
%, Shri S.Ca.Haldar(SC) 30,8,96
4. Shri S.Som . 31,10,96
5, Shri K.C.Ghosh 30.11.96

It has been contended that in place of the above candidates the
promotion was given by replacement as follows ¢

a) In place of Shri B.B.Mondal(SC), Shri S.S50om yas promoted to the
post of Superintendent Telephone Operator wee.f. 146,96,

b)) In place of Shri S.C;Haldar(SC), Smt. Gayatri Das was promoted
xéo the post of Super@ﬁ}endent Teléphqna Operator wesefe 1.9.96,
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cy In place of Shri B.R.Paul,.shri KeCoeGhosh yas given promotion
to the post of Superintendent Telephone Operator w,e.f, 12,4.96,
d) In place of Shri S.50m, Smt, Prova Gisyas, the respondent No.5
is going to be promoted as Supserintendent Telephone Operator,
Now, the post of Superintendent Telephone Operator are being held
by Shri N.C.Roy(SC) and Smt Gayatri Das(SC) against 4 numbers of
sanctioned strength, Therefore balance tuo posts of Superintendent
Tel ephone Operator are being kept‘unfilled for yhich the suitagbi-
lity test against 121 formula is gqing to be held,
30 It has been contended that the resbondent Noo§ was junik.
or to the applicant From the Gr,'C! panei/post yhich is evident
From the seniority list dated 3,12,87 wherein her hame is appear;
ing at S1.No.35 as Telephone Operator wherein her date of appointe
ment has been shoun at on 4,12.78 but as being transfered on oun o
request from Northern Railuay to Eastern Railuay h@@ date of entry
in Telephone Operator Section has been declared on 17,12.78, Till
date the respondent No,5 got accelérated promotion from Sr,Tele-
phone Uperator to the post of Chief Telephone Operator on out of
ﬁurn basis exclusively as SC candidate juhping the queue dver the
UR candidétes as SC candidate and not on merit., Therefore, acce-
lerated promotion might;haue been given some=time exceéding quota
also, but, she’cannot be given acceldrated seniority in terms of
K amesuyar Sharma'sycase as well as Vir Pal Singh Chouhan's case %
decided by the Hon'ble Supreme Couft. Copy of the judgments have
been d uly furnished by the 1d.bcounsel for the_applibant at the
£ime of hearing. Hon'ble Superme Court in R,K.Sabharual and Others
-yS= @&g@@ of Punjab & Others decided bn 10.2;95 as follows?
“(A)’ Constitution of India, Article 16(4)- Reservation j
- yhen the total number of posts in a cadre are filled 1
up and the posts earmarked in the roster for the Sche- |
dule(lCastes and Back@ard Classes are duly filled - the }
purpose of reservation provided for reserved categories |
is achieved - thereafter the roster does not survive -
any post falling vacant, in the cadre thereafter, will

be filled from amongst the category of persons to whom
the respective post belongs.
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(8) Constitution of India, Article 16(4)-

K] R .
- High Court in 8.C."alik case held that pe et vstion

4s The respondents haye Filad a uritten reply uhere'if hag

been contended that the respondent No,5, SHt Proys BisuaS(SC) was

~due to be subjected to appear in the éuitability test for the post
of Superintendent Telephone Operator in scale of Rs.2000-3200/- (RP)
which yas spheduled to be held on 21,11,96 & 26411.96, Although
there is no post earharked for schedﬁle Caste/Schedule Tribe.since
.the reguired number of percentage for reseryed community wes alrea-
dy achieved in the Category of Superintendent Telephone Operator,
but Smt. Bisyas yas detailed in the abnve test as per ker grade /
seniority in the next loyer grade consideringdﬁer as a general
category candidate.'sut due to interim ordér dated 20,12.,96 passed
by'Hon'ble CAT, Calcutta Bench, the suitability test could not be
held on 21.,11.96 & 26.11,96, Subsequently on vacation of interim
order dsted 30.1.97 the said suitability test uas held on 18,3.97
ulith the stipulation that the said test will abide by the final
result of the DA 1388/96 and accordingly Smt, Bisuas having been

~ declar ed suitable hag been promoted as 3uperintendén§ Telepbone
Uperatﬁr in the scale of m.éooo-szoo/-(ﬂp) from 8.4;97.

56 | "~ It has been further conténded that tﬁe'respondent No,5
was appointed as Sr. Telephone Operator on promotion_in the scale
of Rs,330~560/~ w.e.f. 1,8,82 but it has been wrongly mentioned
as 16.,12,83, Homevef it has been admitted that the respondent No,S
got accelerated promotion to the post of Head Telephone Operatof
brior to the applicant on 3,11.88 against reserved quota, Thus she
gained grade seniority abowe the applicant for which her position
was reflected against serial No,6 to the hex£ promotional post of -

Chi ef Telephone Operator. It has been contended that as the res-
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pondent No.5 was considergd-against unreserved quota she cannot

be taken as reserved candidate,

6o We have heard and duly considered the submissions

made by both the couns els. Ue have also perused the application and
the reply along yith all its annexures. We have also considered

the judgments refered toc in the 0A, |

gi Smt, Provsa Bisués got accelerated promotion to the

~ post of Chief Telephone Operator earlier to the applicant s admitt=
ed by both the parties, Since she has already échieved the beneFits
onaccelbrated promg®ion in the reserved categorylshe cannot noy
cone and'jﬁmp to avalil all fhe promotional benefits as unreserved
category treating her as senior to the applicant in viey of her
accelerated promotion to the poét of Chief Telephone Operator, The
Hon'kle Apex Court has made it clear that once a candidate aVailad;L:
the opportunity of acﬁelerated promotion in the reserved categoryh;
she cannot change the line and ask for promotional}évenue as a Can= .
didate of general category unless the promotional post is rﬁgkhe one
where there shouldL:g consider ation,

Bj In view of the declared law, we find the impugned order -
-oF{@N;@ot1on given to respondent No,5 in preference to the appllcant
Wh@ against the lay in Force because the judgments of the Hon ble
Apex Court yhich are in rem are bindings upon all in viey of Article~
14 of the Constitution, Whether the respondents will adjust the
respondeht No.,5 by granting a supeﬁ:numerory post or a vacany is
created and she is adjusted there, that is not mﬁr look outs But:

- ye direct the réspondents to.consider the promotion of the applicant
for the paqt of @:E@:}Telephone Oper ator as the post became vaoant
and that promotional order of the rpsoondent No,5 is set aSLde and
if the respondents allow her to hold the Eﬂst on ad-hoc basis
against ahy vacanby_that will be not ou¥ look out. But the applicant
cannot be put to amp suffer by the urongs of the respondents. It is

fFur ther reiﬁerated that onee Smt,Prova Bisyas hés availed the acce-

lerated promotion in the reserved category she is debarred toc be
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considered for premotion in the general cateqory against any un-
braserved post, THe rasnondents are directed to consider the appli=-
cant's candidature for promotion to the post of Supdt, Telephone
Operatof along with other eligible candidates if any, who come
.uithin the zone of consideration under the rules and circulars in
force and pass apprdpriate order to that effect within 45 days from
the date of communication of this order, Since the applicant is
forced to approach this Tribunal by the illegal action of the res-

pondents we order a cost of R,3000/- against the respondents and

the respondent authorities will be entitled wf:ealise the cost from
the officer/officers concerned yho are fespo sible for such illegal

action,
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