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Central Administrative Tribunal
Calcutta Bench

OA Ne. 856 of 1996

Fresent : Hon'mle Mr. D. Furkayestha, Judicial Membker

Ashim ¥r. Ghesh'
| Vs,

Unien of India & Crs.

For the Applicant : Mr. T. Sarkar, ld.Ceunsel

For the Respondents: Ms. K. Banerjee, Ld.Ceunsel

: 30-4-1998 . Dste of Judgement : 30-4-1998

Being agqrieved by and dissatisfied wifg the impugane¢ eorder

dated June, 1996 regarding rejectien-of representatioen as per direc-

tion'§§i;38§ing speaking erder issued en 1).6.56 by the Tribunasl in
OA No.704 of 1996; the applicant has filed an applicatien agéin
“befere this‘Tribﬁnal challenging the validity of the impugned erders
of transfer dated 8th May, 1996 ( Annexure A-3 te the appiicatien)iﬂ
transferring the applicant frem New Delhi te Krishnagar and the

_ impugned speaking order cdated Junr, 1996 (Annexure A-6 to thé appli-
cation) en the greund that the impugned erders of rejection eof the
representatien of the applicant is deveid eof reason and arbitrsry. It
is alse alleged in the application"that‘the‘Secretary, CWC is not the
cempetent autherity te issue the impugned erders of transfer. It is
alse alleged that the impugned erder ef transfer is highly.arbitrary
anc illegal‘anﬁ vielative eof article 14 of the Constitutian§ since
the lenger stayeein the cadre of the applicant was allomd te stay

L
{\liin the statien; but the applicant being shorter stayee was chosen fer
the said transfer. "
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2. Respondents filed written reply stating inter-alia that aprli-
catien is net maintainakle in view of the fact that applicant j-inf_d '
his duties in CVC, Headquarters en 14-10-96 as :ﬁiwi- snsfer ordarqbﬂQL~

dlar Yyl
after passing ef a self-centained speaking ordegn?fter cons ider ing his
representatien as per erder of the Tritunal vide letter Ne.A-19072/
887/90.E$tt;v'dated 11.8.96. It is alse stated in the reply that all
pestingsand transfersright frem the level ef Assistant Engineers and
above were appreved at Members, CWC/Chairman, CAC level after which,
the transfer erders was issued by the officer not below the rank ef

/ ﬁm"

Under Secretary as per the pewers delegated. Thus the orders is —\\\

is fully valid and eperational, It is stated that the greunds.

Se, it cannet be said that his representatien has net keen °°"s£§eg§k‘“"ﬁu§}
,f/
and it is alse stated that representatien ef Shri Ghesh dated 30-5-86 <=+

has been considered by the Chairman, CWC but was not agreed te,
/’ \

«\ N strg,

letter dated 17-6-96 and thereby instant spplication 15‘/9@.:{#

merit and liable te be dismissedi, - i
5 siiég//

cant, submits that the alleged speaking erder dated Junr'96 (Annexure

Decisien of the Chairman has been cemnunic asted te Shri Gh

3. 1d.Advecate Mr. T. Sarkar, appearing en behalf °

A<~6 to the arplication) is deveid of reason, since the erder (Annexure
A~6) did not disclese any reasen as to why his case was not censidered.
It is alse submitted by 1d,Advecate Mr. Sarkar that the impugned
erder of transfer was net issued by the cempetent autherity. Hence,
order of transfer is liable te be quashed in view of the decision of
the Hon'ble Appex Ceurt reported in 1996 (SIR) 703 Dr, R.C. Tyagi Vs.
Unien ef India & Crs., where the Lerdship held inter-alia that the
competent autherity is te issue transfer erder, order issued ofher than
canpetent athaity weuld be witheut jurisdictien. If.Advec-te Ms. Baner jee
en behalf of the respondents submits that the appliC9nt was transferred
U\from KFrishnagar, West Bengal te New Delhj by erder dated 8-5-1906
(3 "] Mand the applicaent challenged the order befere the Tribunal anc¢ Trikunal

directed the respondents to dispose ef t he Tepresentatioen of the
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i arrlicant and accerdingly the case has been cens idered anc disposed

| of and that has bkecn cemmunicated te the applicant vide letter dated
17-6-97. Thereafter, he jeined at New Delhj. Se, there is no jlle-
gality ir.m making the erder of transfer and in passi:g:}{he '5peak ing
order as alleged by the applicant in this casse. Ns, Banerjee further
submits that Tribunal has ne jurisdictien te interfere with t he order
of transfer issued by the competent autherity in public interest., Ms.

Banerjee further submits that she asked the Department te preduce
relevant file % regarding delegation ef -power ;
but they did not preduce it as asked fer., Ms, Banerjee alse reljed

on the decisions ef Hen'ble Appex Ceurt reported in SIR 1993(25) ATC

“,T"“!‘*»\

844 (Union ef India Vs. S.L, Abbas) and (18S) 66 (State ef M P,% ﬁ»‘r‘zﬁo\
. -

S.S., Kmar) and alse SCC 2486 and SCC 1056 fer the purpose éﬁﬁg’ing \\}%;

attpr ef, oooor )
I}(\ Gort cf If)di ))

that Tribunal should not act as appellant autherity in the

administration ef transfer in public interest.

S
’ . ﬂb\\ //"/yf
4, I have considered the Submissien ef Ld.Advecate ef bot} %@?"""{ ‘
: ' Ny G
J parties. I fully agree with the Ld.Advecate Ms, Banerjee on that o=
score that the pewer in the matter of order of transfer issued by the
cempetent authority in public interest should not ordinarily be inter- .
fered with by the Tribunal unless it is shewn that the impugned erder )

of transfer is arbitrary and malafide and witheut Jurisdiction/
autherity. 1In the instant case, the arrlicant specifically made an
averment in the applicant that the Secretary, C/C is not the competent
autherity te issue impugned erder of transfer, Chairman is the cem pev-
tent; but impugned erder was issued by the Secretary, But the res-
pendents admitted the same in the reply stating that the Secretary,
CWC has been delegated with the power of transfer., But the respondents
did net preduce such paper of delegation in this case. It is found
that the applicant 3ppreached this Tribunal ezr ljer by filing an
applicatien No.70¢ eof 1996 where the Trikunal, By 3an erder dated
'11=6-96 (Annexure A-5), dispesed of the applicatien with a direction

V\upon the respondents te Pas® the speaking erder after consideratien

= of. _the representatien ef the applicant, Further, the said erder of
il wk\ ‘
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trénsfer was stayed till dispesal of the reéepresentatien., And after

-4~

pPassing of the Speaking erder, applicant cemplied with the crder of
transfer and reperted fer duty in New Delhi. 1In the meantime, much
water has been passed threugh the Genga; but respondents ceuld net
preduce a Scrape of raper teo §hdw that Secretary, CWC was vested with
pewer of transfer by way eof delegation ef power as stated in the reply,

Since the respendents teok plea that Secretary was net vested with

impugned erder. has keen issued by the cempetent autherity i.e
tary of the Cwc as erder of delegatien.

5, I have gone threugh the relevant speak ing order‘daféd ?&h
June '96 (Annexure A6 te the 3pplicaticon) and it 1s found that
reason has beenp disclesed as teo why his,representation was not feund fit
te be accepted, on the face of the ordér (Annexure - 6) it is f ound
that it is cryptic in nature and deveid ef Feéasen.. It is feund that

the respondents dig not rreduce the relevant file befere this Tribunal

at the time of hesring te shew that the rerresentation was reélly

conside:gd by the competent autherity i,e, Chairman 5&4aox,othesfber-

"
&noneiﬂthpsggh reasen was net reflected in the Spedking order commpni-

cated te the applicant. It is the duty ef the TeSpondents te preduce
the relevant recerds or relevant file to Satisfy the Tribunal that the

reasened erder Was pasced by the competent.authority. Having net dene

6. It is not in dispute that transfer of gevt. servant arpeinted
te a particular cése of transfer posts frcm one place te another is ap
ge ) . N A
incidental +to snéggsg. Ne govt. servant has Tight for being posted at

any particulsr place. That dees not mean that the erder of transfer

~w
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SCC (18S), the Hon'ble Arpex Ceurt held that if the reasons disclosed

-5 -

7. In the case of State of U.P. Vs. Ramesh Ch. Sharma, 1996

by the State is feund nen-existent or extraneeus, the action ef the

govt, can be quashed,

8. In view of the above circumstances, the impugned erder of
transfer was net issued by cempetent authority i.e. Chairman and
accordingly it is without jurisdiction and liable te be quashed, and

at the same time, the alleged speaking erder is deveid ef reasens,

Iy
and liasble te ;e zet aside, _Hence, the said erders are quashed
Mhecev i dicoret I, aes
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