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|

12 Grade IV officers of Indian Statistical Se\,rvice

\
i

c'ai:égory who were promoted to Grade III by the said order

on the basis of the reservation for - these categories,

these 11 officers, the 'promotion of 8 to Grade 11X.3TS was

challenged in 0,A.No, 336 of .1988(T."R. Mohanty Vs, Unioni

India & Ors,) before this Tribunal on the grownd that their

© (18S) were promoted to Grade II.I-STS of serwice by | oréier

dated 24,11,1987, 1% of these 12 officers bélonged;;t‘gi;sc/s‘r |

of "¢

(N

of

promotkon on the basis of reservation, overriding his(applicant'S)

Claims was contrary to the then existing provisions of

of Indian Statistical Service Rules, 1961(ISS Rules, 196

which read as follows:-’

Rule 13

D




t
b

. Appointment to the service made otherwise thg‘fln by ‘
promotion will be subject to orders regarding special
: : representation in the service for SC & 8Tsi isswed
J by the Govemment of India from tige to time."

:' : A 2.“ | Vide its judgment .dated 28.11, 1988 the Tribunal allpwed

| the aforesaid appliCation ar‘wd‘ordered applicant's promoti:;on wi th
ef:éect from 24,11, 1287 with conseqiential benefitg of éeniority
and mpnetary benefits including the arrears'pf salary_. lﬁowev:ar,

the Tribunal observed  that the promotion . of the reserkled

category officers was not to Dbe disturbed. ' !

P2

3, ‘The department amended the Rule 13 of 1SS Rules, 1961

1 ' vide notification dated 20.2.89 giving retrogpective efiliec:t to
l!\ | : the amended provisions f£from 27,11.72, the date from wl’xiCh the

—. Government of India had introduced reservation ¢

7: 8C/STs.

in non-selection promotions by O.M';??_@éted 27.11.72(annexure 'A') .

: e . to _
The amended Rule 13 - sought/ provide that appointments to the

service shall be made subject to the orders relating. to

' reservations for SC/STs ‘issued by the Central Government from

"

time to time. As the method of promotion from Grade-IV(J Ts)

to Grade-III(STS) in I'SS wés changed from selection ‘to .Lon«»
selection w.e.f. 7,7,73, the above referred instructiohs of
- Government of india providihg for reservation in pmmotioi; from
. 27.11.72 became applicsble in ISS from 7.7. 73.hav1ng re‘l;ard
~to- the amended provi sions of Rule 13 vwhich becamé effective

r@trospectively from 27,11,72.

- 4, The department filed - a Special Leave Petition(&Lp)

 against the omler of the Tribunal dated 28,11.88 in the Hon'ble

 Supreme Court which later on converted into Civil Appeal 3844

P

contd, .3
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of 1989 - Union of India & Others Vs. T.R, Mohanty & Others,

’ b
5. The Hon'ble Supreme Court by their judgment déted :

5

14,7.94 in 0,A.No,336 of 1988(T. R. Mohanty & Others Vs, ‘Wnion
Of India & Others) referred to gbove, dismissed the appe al

of the department and held the amended Rule 13 to the éxtent

. . )
14 & 16 of Constitution of India, The Suprame Court ob%erved’
. 1

that the refrospective operation of the amended Rule 13 éook

away the vested rights of the applicant and other generél

Category candidates senior to private respondents( re served category

officers promoted to Grade~IKI, amongst othery, by oxder dﬂqated
3 24, 1}_.87)/. Accordingly, the Supreme Court struck down the

retrospective operation of the anended Rule 13 of 1s§ Rylés, 1961,

6, - The Swreme Court by the’irzjudgment ‘dated'27.3. 95 i,n
L.A.N0,9 of 1995 in C, A, v3844 of 1989(referred to above) and
with xefeﬁance to thé clar:i.»fiCation/modification‘ aiaplication
f:.ledby the Union of ‘gndia én the same date(i,e. 27,3,95) passed

the £following orders @

“After hearing the leamed coungel for the parties
we are of the  view that the julgnent of this Court
upholding the judgnent of the Tribunal has to be implemen..
ted., Appreciating the difficulties highlighted by the
Union of India in this application, we are of the view
that the Union of India should make all efforts to protect
the promotions of Scheduled Caste candidates, if possible,
W are further of the view that if in the implementation
of the directions given by this Court, it becomes |
Necessary to revert the Scheduled caste candidates from
the higher posts to which they have been promoted under
the existing rules(ungnended) or under the amended rules,
that may be done and we modify the Tribunal's judgment
to that extent, We, however, make it clear that any
finamcial benefits given to the Scheduled Gaste candidates
while working in the higher posts, shall not be withdrawn
and be protected as personal to them, We further make
it clear that Mr, Monhanty shall be entitled to the-pelief By
\M Keeping in view his position in seniority so far as the

general category Candidates are concerned. £ in the |

contd,, 4 /
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| |
process he is reverted to the lower post, no recove ry
shall be effected from him in respect of money already
paid to him, ' ‘

I.a, No.“;%;-‘j:_;i?..../95 is disposed of,

il

o |
I.A, No,9 for pemmission to file contempt petition
is digmissed,® ' ‘ . |
' , b
7e In dimplementation of the Hon'ble Supreme Court!s julgment

i
I

' ‘ i
dated 14,7,94 in the 1light of their ClarifiCatory order dated

27,3,95 the regpondents undertock a total review of all the promotions

!

- made. earlier to Grade~III post by providing reservations to

on the basis of the review ahd revision effected in the

SC/STs made Lmderkunamended Ruleg's —what—was on the basis of

senlority of the reserved catefory and t%'xe gener gl

the intexge .

. ' - : ' i .
category officers assigned in GradeIV seniority 1list 3s on

: _ |
11.2,86(issued on 8,5,86) ord%qther Grade IV seniority ﬂist
isswed thereafter, L i‘\

} "

t

8. As a consequence’ of tﬁe abové exercise, the department
| | .. o -
found it necessary to cancel the promotions of the SC/ST c%fficers
to Grade-Ill by way of reservgtion as also their promotiqhs given
| S|

to the higher grade(s) post on the upgraded seniority in;'I Grade~l1IX
on ‘acount of pi:omotion‘ by reservation in supersession of fl(;.eneral

. _ I

category officers. On the basis of the revisions effected in the
S ~ -

seniority of Grade-IIll officers as a result of the said H =view,

the promotions to JAG (the next higher grade) were also f:eviewed

, Co ' i
(Annexure R-I, Re2, R=3 and Red4), Orders issued by the respondents

_ SR ,
E‘1sen:i.o1::5.1::'.':—33
o

of Grade-IlI officers as a result of the sald reviey byAnn.nexure

R-l, promotions of SC/ST officers of Grade-III of the servi;;i.ce by
N . . ‘i

way of reservation as also their promotions to the higherﬁ; grades

. .
contd, .5
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based on the upgraded seniority in Grafe~III on, aggount of
‘promotion by res@rvation in supersession of ceneral cCategory
officers were cancelled retrospectively(i,e. ab initio). - BY

~at - ;
order/annexure R-2,promotions made earlier to grade-1l1 ("?STS)
; s i

under the unamended/amended Rule i3 of 155 Rules, 1961(‘iin-wBich
reservations were'given. to | 5Cs/8Ts) have been re\;iewéd. By
order a;t\ anmexure R-3, basea on the‘zewllisions’ effected 3;.n the
seniorities of Grade»-II.I(S‘I*S) officefs‘as a: résult of the
said review, promotions’ to JaG (_i.e. the next higher qraie)
we re reviewed, By the}4t‘.n order at ;aﬁnexute R-4, ﬂ”te_'retms—
' _pectiv; promoti‘on -of shri T.R, Mohanty to Grade-lll(ﬁs'rs) '
from 24,11.87 and his further promotion to J&G w.e.f. 261.10.92

have Dbeen cancelled retrospectively,

% 'The applicants have sought direction to the respondents

to promote the spplicant No,1 to  the post of Grade-III of

il

1SS with effect £rum 24,11,87 and thereafter to the po%t of

JaG level of 1SS level from 29, 3.9'3: applicant No,2 tojthe
post of Grade-III 18S weesf, 23.6.89 and the applicant -5N0,3

to the post of Grade-III of ISS Wwe€oEo 2. 4._93_ ‘as they were

enjoying the benefits of promotions before issumnce of the

impugned orders -dated 4,1.96(annexure 'G' to the O.A.coli:%iecti\}ely);
they have al so sqﬁght-.ﬁhat.thei'r séniority should notﬁb%
fixed on the be;.sis of -orders 'dated 4, 1,96, | i |
10, | We have he_ard the ld, .counsel for both _;;ide!s'and
congidered the materials avallable on record,
| 11, ‘ Ld cowmsel for the respondents cgmtended that the

\b/impugned orders of the respondents had been paésed ir

contmi, .6
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-~ vide their order dated 2,2,98(Abhiram Choidhury & anr. Vs

. ]

P

implementation 01 the judgment of the Hon'ble Supreme Eourt

prhile dod hten Jollared by b b

referred to above/\ Mutbai Bench- of C,A,T, in 0.a.No, 4:"2/199@,

i
I
Union of India & Ors,), held as followss - p

k “

- "another ground which was upged on behalf iof
applicants is that on the date of reversion, n“amely,
40141996, the Government iss ued one more order on
the same date wherein they have given retrogpective
promoticn to the applicants from different @ates and
 in Para 12 it is mentioned that this oxder is s“ubject
to five O.as, pending in different Benches of ‘-Ethis
Tribunal including Principal Bench, The learned cowtsel
for the applicants contended that if any jtﬁgmeﬁt is
given in those pending O,As. and if it affects the
seniority of applicants, then it will cause serious
prejudice to them., In our view, this is purely
a hypothetical question which cannot be considered
at this stage., If any adverse order is passed in any
of the pending cases and as a result the applicants'
seniority ig further affected, it is open to the applicants
to challenge the same by filing a fresh 0,Aa, or by
gpproaching higher forum for redressal of their grievance,
Therefore, that apprehension is pre-mature and cannot
be considered at this stage. We cannot ¢o into the
merits of the case or the stand teken by tHe applicants
on merits in the present OA, singe the order of reversion
1s based on decision of S upreme Court and therefore,
the applicants cannot be pemmitted to urge those grounds
here, ' | |
. o o
In the result, the application is rejected at the
admission skage, In <this view of the matter, M.P.
for pemission to file joint application does not
survive, No costg.® '}j
i

| | P;
. R |
Although the 1d. counsel of the applicant stated that SC elind ST

!

category officers must get the benefit of 15%and T res]tleJ:Vation

;t all times, we canljot go alongwith him_ in the 1ightt of
the Hontb;e Supreme Court jl:dgmgnts-cit/ed above and Vfollo}}_ving
which +this Tribunal in the matter of abhiram Choud hury( Sl}ilpra)
. ; , ‘.
had held that since the omler of reversion is based on tk?ae

. : ' !
decision of Supreme C_ourt;;), %fe-fefe, the applicents cérf;ﬂnot

i
|
ll

12, " In the result, this O.A, is dismissed., No oxder f’:]as

be permitted to urge those grounds here,

to costs,

e

MERBER({A) _ S MPMBER?(J) _
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