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CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH
CALCUTTA
M.A. 360/96
0.A. 1366/1996
Present : Hon'ble Mr. Justice G.L. Gubta, Vice-Chairman.
. Hon'ble Mr. B.P. Singh, Administrative Member.
Haripada Biswas, s/o Late S.K. Biswas,
aged about 38 yrs. Ex. Sr. Clerk,; Statistical
Office, S.E. Railway, Garden Reach, at present
residing at P.0. & Vill. Raipur Vis.Maheshtolla,
Dist. 24-Parganas (South) '
-versus-
1. Union .of India, service through General
Manager, S.E. Railway, GRC, Calcutta-43.
2. Sr. Statistical Officer, S.E. Railway, GRC,
Calcutta-43. B _
v ‘ ««.RESpONndents.
For the applicant : - Mr. B.C. Sinha, counsel.
For the respondents : * Mr. S. Chowdhury, counsel.
Heard on 01.08.2001 ’ Order on 9 £.08.2001
. .0 R D ER

B.P. Singh, AM
Shri Haripada Biswas, former - Sr. clérk, Statistical Office, S.E.
Railway, Garden Reach has filed this O.A. against his removal and prayed

for the following reliefs:-

"8.

A, To set aside and quash the Charge Memorandum dated
16.12.91, Enquiry Report, Removal Order dated 17.3.93;
and-order dated 14.12.94 rejecting mercy petition;

‘Ba ~ To direct the reépondents to reinstate your applicant

in service w.e.f. 17.3.93 treat the period of suspension

as pent on duty and all other consequention benefits;"
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2. Appellate order . in thé disciplinary procéedings was passeq by
the appellate aUthorify on 14.12.94. The O.A. has been filed on 19.11.96
i.e. after .the prescribed period of iimitation for filing application before
»the V'Tribunal. The applicant has, therefore, filed an M.A. 360/96 under
sec tion 5 of the Limitation Act and section 21 of the Administrative

Tribunal Act, 1985 for condonation of delay in filing the application.

3. | ~ In the M.A. the applicant has submitted that as soon as the

‘ apblicant received the final order of removal from the appellate authority
hé was seriously ivll‘ ar;d lost balance of mind due fo shock. He remainéd
_under regular and continuous treatment of medical practitio'ner from
23.12.94 to 20.08.96 vide medical Qerfificate attached with the M.A.
The applicant submits that due to his sério_us illmessthere was delay in filing
the O.A. Th_e delay was not on account of.an.y négligence or inaction
or lack of bona fideé_ on the part of the applicant and, therefore, the
applicant. has prayed for the condonation of delay in filing the application.
We have considered the submission of the Id. counsel for the applicant
regarding the M.A. We have also heard the Id. counsel for the resp;yndents¢
On héaring the 1d. counsel for both parties the M.A. is allowed and delay-

is condoned. Thus the M.A. stands disposed of accordingly.

| 4, . The fact of the case as it is clear from the O.A. is that after
his appointment the applicant -was subsequently promoted as a Sr. Clerk
and 'he was placed under suspension by Statistics and Analysis Officer,
S.F. Railway, Garden Reach vide letter dated 27.9.91 as per Aﬁnexu?e—
A/1. The suspension‘ was ordered in compliance wi.th the instt:uctions
contained in the ’Commuhica-tionv dated 27.9.91' received from Chief
Vigilancev->0fficer (T)/GRC. The disciplinary authority also prepared and
issued the chargesheet to the applicant as . . advised by C.V.0./GRC
as would be clear from Annexure-A/2, A/3 and A/4. The applicant was
chargesheeted for two articies .of charges. Thé first article related for
alleged receipt of heavy. amounts of money from a number of candidates
to .brbvide them‘ job under Railway. The éecond charge related with
‘tunning of restaurant by the wife of the applicant without brining the
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same into notice of the Administration ‘and/'or obtaining any p&yanissiow
froml Administration. For the above acts, the applicant was alleged to
have failed to maintain-absolute integrity and devoti.on to duty and acted
in a manner which was unbecoming of railway servants and thereby the
©  applicant violated relevant provisions of céndqct rules. The applicant
was also‘alleged to have admitted the above facts of .the charges égainst
him. The suspension orde»r against 'the applicant wa-é revoked by an order
dated 5.1.99 as _per Annexure-A/4._ ‘The applicént»submitted representation.
against thé chartgesheet vide répresentation dated 31.3.1992 as per
A_nnexure-A/S. and further vide representation dated 22.6.92 as per
Annexure-A/6. In both these representations the applicant‘ denied - the
charges. Thereafter the enquiry was héld against the applicant vand he
was removed from service in terms of office memorandum issued by the
Sr. Statistical Officer on 17.3.93 as per Annexure—A/?. The .applircant
submitted undated represenation/appeal against the said removal order
which is available c¢ollectively at Annexure-A/8. The reminder of the
appeal dated 22.4.94 referred to the date of submission of appeal on
23.3.1993, 117’.6.93, 18.8.93, 22.12.93 and .17.1.94. The appellate order
dated 14.12.94 is also available at Annexure-A/8 in which the Statistical
Officer has .int’imated to the applicant that his appeal against removal
from railwéy éervice has been turned down by the competent aUthority.
The Sr. Statisticél Officer_ who communicated the appellate order has
not communicated the p,ost. aﬁd designation etc. of the competent/appellate
authority in his communfcation. Being agéﬁeved witl'; the order of the
appellate authority the applicant filed present O.A. and prayed fdr the

reliefs stated above.

5. We have heard Sri BC Sinha, 1d. counsel for the abp|icant
and Sr_i S. Chowdhury, Id. counsel for the respondents. We have gone"
through the O.A., reply to the O.A. alongwith various enclosures attached
therewith. Officical documents relati.ng to the applicant have also been

produceq before us and we have also gone through them.
—_—
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6. N The |d. couhsel Sri Sinha -for' the applicant has reiterated the
fact and submitted that the chargesheet for major penalty was issued
to the applicant on the advice of the Vigilance. Similarly suspension
* order and revocation of suspension order were aléo issued under the advice
ahd guidance of ‘the Vigilance and, therefore, the chargesheet being vitiated
réq}uires’ to be quashed. The Id. counsel further submitted that even the
final decision on " the c.hargesheet-.by disciplinary authorities was taken
at the instance of the Vigilance. The Id. counsel submits that this shows
that the Departfnental Authorities never chose to -take a different stand
in the matter and, therefore, their decision cannot be said to be voluntary
and objective.” The Id. coqnsel has repeatedly tried to emphasise that
right from the stage of suspension till the stage of fingl decision by the
competent authority several actions in this case Ws;xetaken at the instance
of _the Vigilance. There was no independnt application of mind by the
concerned competent' authpr'ity and, therefore, their decision cannot »be
said ;to be independent and objective and, therefore, the entire proceedings'
" from beginning to end is vitiated and requires 't_:o be set aside. Even
the appellate order is very cryptic. ‘The‘ Id. counsel referred the.case
of Anil Goel Vs. Union of India and Anf. decided on February 11, 1994
(1994) '28 ATC 646. In this case thé chargesheét 3% for méjor penalty
was issued at the instance pf Central vVigivlénce Commission and punishment

was awarded on the advice of the C.V.C. The decision of the

Departmental Authority was not found voluntary and independent ‘and,

therefore, the same chargesheet was quashed. The Tribunal held-

" The opinion of the disciplinary authority has to be
formed by himself. Hé is not at all fettered in consulting any
other authority or person he may like, but ultimately, it has
to be his own decision and ‘when questioned, it has to be
established that the decision was taken'freely by him. No
external authority has any right to pressurise him into taking
a decision to initiate a dfsciplinary proceedings which he himself

is not willing to initiate."
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7. The Id. COl-JnSGI Sri Chowdhury for the respondents has contested -
the application by filing reply on behalf of the respondents. The
respondents have denied all thé statements/allegations unless admitted
or supported by the official records. The ld.'counsel has submitte‘d the
brief history of the case that the applicant, Sr. éllerk of Statistical Branch,
South Eastern Railway, Garden Reach was chargesheeted on 16.12.91 w-ith
the allegation of cheating person alluring fhem for railway service. Thus
the applicant earned' a huge amount as per complaint dated on 8.2.91
addressed to ‘Genéral Manager, SE Railway, Garden Reach. The case
was enquired - into. by Vigilance Branch and folylo‘w up action was taken
on. the investigation report. The applicant was placed under suspension
by the. Statistics and Analysivs Officer, Souther Eéstern Railway, Garden
Reach as 'ber instructioms contained in Chief Vigilance Officer (Traffic),
S.E. Railway, Garden Reach léttef dated 27.9.91 and, therefore, the Id.
counsel submits that t'he question of application of mind by the said
Statistical and Analysis Officer does not arise. The Id. counsel has furthér
submitted that major. penalty chargesheet was issued to the applicant
by the Statistics and Analysis Office‘r,‘ S.E. _Railway since the C.V.O.
‘advised to do so in view of the identical documentary evidence which
was referred to and gbne through by the Disciplinary Authority. The
Id. counsel further submited that‘ the legal provisions were rigidly followed
to take action against the applicanf. - The Id. counsel has further submitted
that it is customary and matter of - -~ procedure prevalent in the railway
that enquiry and investigation are c'onducted by fhe Vigilance Department
before any final decision is téken for irhposing any penalty as a result
of .dvisciplinary proceedings against the Railway Staff and the same custom
and procedure was folloWed in this case. In view of the above submission
the Id. counsel submitted that the prescribed procedures have been followed
in the case and, therefofe, there is no merit in the application. The

reliefs prayed for are absolutely misconceived, unwarranted in law and

are liable to be.rejected. ;)""\W
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8. 1\'he relevant disciplinary proceedings file has been produced

-

before us. From the file we find that C.V.O. (T), S.E. Railway addressed
tée Statistical Officer, S.E. Railway, Garden Reach to direct the applicant
to report his office on 10.9.91 in connection with the Vigilance
investigation. After thé' enquiry was cdmpleted the C.V.0. sent a
communication on 7.11.9'1 with his confidehtial report on investigation
advising the Vname of official, nature of D.A.R. action etc. to the
competent authority alongwith draft chargesheet,relevant documents etc.
On receipt of the 4said documents and as per advice of the C.V.O; the
'suspens.ion of the applicant was revoked with effect from 8.1.92. The
file also contains various exhibits in original most of which are in Bengali
language especially those connected with statement of the applicant
as well as others. We also find on record a draft chartesheet etc. sent
by the C.V.0O. to the Statistical and Analysis Officer, S.E. Railway/G.R.C.
We have also seen the chargesheet dated 16.12.91 which has been issued
to the applicant by thé competent disciplinary authority viz. Statistics
and Analysis Office’r, S.E. Railway, G.R.C., Calcutta. From the comparison
of the draft chargesheet and the final chargesheet, we find that the final
chargesheet is -not verbatim repétition of fhe draft chargesheet. This
clearly shows that 'the disciblinary authority has applied his mind
independently, voluntarilfs/ and objectively‘ before issue of the final
chargesheet though in "the forwafding letter issued by the Statistical and
Analysis Officer dated 16.12.91 if is mentioned that as advised by CVO/
GRCauuseendated 7.11.91 charge sheet .uw..aseniS issued on being scrutinised
by the Personnel Branch, Garden Reach. The reply of the applicant dated
31.3.92 to the reply of charges is also on record and the second
representation dated 22.6.92 is also on record and the other communications
“made from time to time by the applicant are also on record. The report
of the Government Examinér of Questioned Documents, Central Forensic
Institutes; Calcutta is also on record. The copy of the éomplaint dated
8.2.1991 against the applicant is also_on record. The complaint is
addressed to General Manager, S.E. Railway, Garden R'each,b Calcutta

on which direction has been given for verification as the first step.’
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The enquiry of verification of the fact has also been made. The statement
of the concerned person in original are available in the file. The applicant

was also. involved in the enquiry and he was supplied the copy of the

" complaint statement etc. given by the complainant at the time of enquiry.

The detailed proceeding sheet of the enquiry in the disciplinary case is

also available and the applicant is present during the course of the

~enquiry. The enquiry report was submitted by Enquiry Officer on 28.9.92

in which he held the applicant guilty of the charges contained in‘Arts.

1 and 2 of the éharge sheet. A copy of the enquiry report was sent
to the applicant on 8.10.‘92 which was received by him on 15.10.92 as
per his receipt availablé in the file. Reply to the enquiry report has
been .submitted by the applfoant vide hi_s representation dated 29.10.92.

The applicant in his reply- rebutted the finding of the Enquiry Officer

‘and denied the allegations. The enquiry report and the representations

of the applicant thereon have been duly considered by the disciplinary
authority as is clear from the written‘ order available in the file. On
the basis of vthe above the final order has been passed by the Disciplinary
authority removing the applicant fvrom service w.e.f. 22.3.93 vide his
order dated 17.3.92. The‘order was received by the applicant on 22.3.93
as per his receipt a\)ailable in' the file and a copy of the order. In the
said order there is mention about the investigation by the Vigilance
Organisation. But there is no mention that final order has been passed
at the instance of the C.V.0. or any other .authority,' The Disciplinary
authority has applbied his mind independently, voluntarily and in objective
manner after going through the finding of the Enquiry Officer and the
representation / defence reply submitted by the applican‘t. It has been
clearly stated by the Disciplinary Authority that allegations have been
substantiated from his own statement by the applicant. The applicant
has already admitted about the part of the money received by him.
His signature has also been got verified by a Govt. Expert ( G.E.Q.D.).
The official documents do not contain any paper relating to appeal or

mercy petition of the applicant. " Dy

————————————————
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9. From the perusal of the- official documents we find

“that no doubt enquiry was conducted by the Vigilance Branch in the

complaint against the applieant and the cop‘y of the report of the Vigilance
i'nvestigation was sent to Statistical Analysis Officer, respondent No.2
for further necessary action. iIn the for\{varqing Ietter’the Chief Vigilance
Officer has given‘ his advice to respondent No.2 about action to be taken.’
He had also enclosed a draft copy of the charge sheet for major peﬁalty.
We do not find any irregularity in this action. The 'vigilance set up
in v_ariods departments is meant for assisting the administration and the
administrative authorities in the matter of inveetigation relating to
cofrupti'on, malpractices and irregularities in the set up. 'It is the duty

of the Vigilance Organisation to send copy of the report alongwith the

- draft of the proposed action for advice, guidance and assistance of the

concerned authority. In doing so, the Chief Vigilance Officer does not

commit any .irregularity or transgress  the jurisdiction of any authority.
it isvt'he duty cast on him. We haQe also noticed that Disciplinary -
Authority who is respondent No.2 i'n this O.A. has applied his mind
independently, voluntarily and ‘objectiveiy b_oth at the time of issuing
charge sheet and issuing the final punishment order. None of the above
decision has been taken at the' instance of Vigilance authorities. -We,
therefore, find from 'the records that decision’ in Anil Goel's case ci:ted
N AU

above by the epplicant is not applicable in the present case.

We find that receipt of part of the money has been admitted by the

applicant for which charge sheet was issued.

10. From the above discussions,‘ it is clear that fhe applicant
was chargesheeted for major penalty by the D’isciplinary .Authority after
taking independent decision on the report and advice sent by the Vigilance
Organisation. The disciplinary proceedings was held according to the
prescribed procedures in which the applicant participated. The Disciplinery
authority after due consideration of the enquify report and other mate'rials
as well as the rebresentation of the applicant arrived af the conclusion
to .remove the applicant frolm service.' The Disciplinary Authority arrived

DOV PIL
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at such conclusion?exercisem - ¢¢his voluntary and in'dependent discretion
in objective manner. So far as the order of the Disciplinary Authority
and appe_llaté authority are concerned, the_ same has not been enclosed
in the O.A. by the appliéant. We could‘_ find the order of the Disciplinary
Autho‘r'ity in the . records. We have not found ény irregularity in
the drder of the Disciplinary Authority. Since the order of the appellate
authority has not been produced befo}e us we fefrain ourselves from
hnaking any categorical decision. But we presume on the bésis of the
Disciplinary Authority ordé’r that the appellaté order is also an independent
voluntary/objective order. We do not agree with the sut;missions_ of the
Id. counsel for the applicant that entire disciplinary proceedings |s vitiated
because the same has been Vc-onducted at the instance and under the
direction of ‘thé Vigilance Organisation. The Vigilance Organisation has

-~

- worked within its limit and we do not - any transgr'ession of the limits
> A o

by the Vigilance Organisation in this case. The Disciplinary Authority

had exercised his statutory power on his own without being influenced

by any other authority. We do not find any merit in the case and,

therefore, do not infend to interfere in the orders of the Disciplinary

Authority and. appellate authority.

1. - & On the basis of our above discussions and observations,
we find no merit in the application and, therefore, dismiss the same

without any order as to costs.

( B.P. SinghT%%guol _ _ ~ ( G.L. Gupta ) J.
Member (A) . : Vice-Chairman.

a.k.C.




