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T AL ADMINISTRATIVE TRIBUNAL CALcUTTA BENCH 

CALCUTTA*  

Calcutta this the 	\day or 	ctober 	- 2001 

Original Application no. JL5.5ofj2.96  

Hon'Ile Mr. Rafiq Uddin, Judicial Member 
Han' I leMaGen KK Sr iv ast av a, Administrative—Mg.mber 

Stiri Dilip Kumar. Nag, 	tate J.K. Nag, 

working as Lower Division Clark in the attics of the 

Executive Engineer, Tripure central Division, C. P.t.D., 

Agartala Air?leid and residing at /o KaJyani Nag, Kalibari, 

Agartala Aerodrun, Agartala. 

*00 Appljcnt 

By Advocate : 9iri R.X. Os 

Versus 

Union of India service through the Secretary to 
the Governnent at India, Ministry of Urban Attairs 

& Employment, Nirman Bhwn, New Delhi. 

The Ole? Engineer, Eastern Zone, C.P.hD., Nizam Palace, 
234/4, A.J. 8oas Road, Calcutta. 

The &aperintending Engineer (ordination), C3lutta 

entral Circle I, Nizam Palace, Calcutta. 

4 • 	Su par intending Engineer, coo rdin atlo n Ci rcle, Eastern 

Zo no, Nizam Pal ace, 
Calcutta. 

... Respondents 

By Advocate 	9iri S.K. Dutta 

L 
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ORDER 

Hon'bleaj Gen.J(K $riva¼Ai 

The applicant in this CA has prayed for quashing 

respondent r. 4 letter dated 25.1.1995 (Ann. 	12), 

letter dated, 27.6.1996 (Ann 1'..13) & also the seniority 

list dated 21.3.1991 (Ann A..iD). He has also prayed for 

regularisation asLDC w.a.f. 8.7.1981 with all consequential 

benefits. 

2. 	Briefly the facts of the case are that the applicant 

joined Agartala AWiation Sub Division, Agartala, under CPWD 

Cdèutte Central Circle I as Group '0' on 3.9.1971. As per 

Department of Personnel & AR (in short OP& AR) ON dated 

13.2.1979 (Ann Ai) EducationallY qualified Group 'D' employees 

ueto be preferred to the nomsnees to employrent ex..change 
on short term basis for adhoc apointmsnts-

for LOC postA lb lb wi ng 0 p & AR kns ttu ct io n a for promo t Ic a of 

such educationally qualified Group 1 01  ampboyees to post of 

4_Dc, the applicant was screened and was promoted as LOC 

on adhoc basis with familiar terms and conditions for adhoc 

appointment vida order dated 29 .6.1981 (Ann A-.3), The applicant 

joined as LOC on 8.7.1981. The applicant continued as LOC 

from July 1981 to June 4991 uithput any interruption. 

During this period the applicant e.n, annual increments and 

also crossed the EB. He was allowed to appear in departmental 

compet*tive - Curn - qualifying examination for promotion to 

UDC post on the basis of three years continuous service in 

LOC grade. On 18.6.1981 UPC was hald and the UPC found him 

suitable under subsequently created recruitment rules for the 

post of 4_DC effective from the date of his a,surnpt1cn of charges  

The applicant was given the date of seniority as LOG u.e.i. 

20.6.1991. The applicant represented that his seniority should 



3. 

be given w.a.f. 8.1.1981 the date on which he assumed charge 

as LOC and contThued to work as LOC without any interruption 

The applicant's appeal/representation to higher authorit 

in this regard remained undiaposed and hence the applicant 

riled this OA. The claim of the applicant has been contested 

by the respondeAts by riling counter reply. 

Sri RK De, learned counsel for the applicant 

submitted that the selection of the applicant has been 

done after proper screening and he has continuously worked 
61 

from 1981 to 1991. He deserves to. be regu1.erised from 8.7.1981 

treating his continuous adhoc service as regular service. 

Since it has been a proper selection and the applicant has 

been allowed to continue as LOC for so many years the 

appointment is not in the nature of adhoc., and cannot be 

termed as fortuitous. The learned counsel has placed reliance 

on Full Bench Judgment in CVI( Naidu & others Vs. Union of India 

& others, Full.banch Judgment CAT Vol 11 pg 189 'Iee 

the reference of DP& AR instructions dated 29.4.1977 has 

been ma that only in exceptional circumstances under 
Laj CIQt 

of public service, and an adhoc appointments should 

be made. Such appointments may be made to fill up purely 

short term vacancies caused by leave, short term deputation, 

training etc. The instructions clearly etipulatethat 

regular vacancies for period 	exceeding one years, should 

not be filled by adhoc appointments. In the instant case, 

the applicant contthnoulsy worked for 10 years and was i.,. t 

never reverted. It has also been argued that the applicant's 

name appears at aX no. 6 in the list of eligible candidates 
-examination - 	(Ann. A-6) 

for prontionLto LJOC cadreLheld  on 17.1.1990. 

Learned counsel for the applicant also SUnitted 
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that persuant to UPC findings in the meeting held on 18.6.1991 

order was isuedn 20.6.1991 (Ann A-8), that the applicant 

is appointed on pronotion on purely temporary basis from the 

date or assuming charge. Therefore, the applit date as 

LOC should be taken as 8.7.1981. The learned counsel for the 

applicant rsa!1-e reliance on the judgment of 	Supreme 

Court in Rudra Kumar Saln Ucothers Vs. Union of India .& 

Others 2000 5CC (L&S) 1055 in which it has been held that 

appointment of an employee possessing statutory qualification 

to the promotional post after due coneultaton with or approval 

of the competent authority and cQntinutytor a taiIby . long 

period is not adhoc, fortuitous or atop gap and cannot be 

ignored in computing the length of service for determining 

inter.ss-s.mniority between sush pronotees and . direct recruit 

Similarly the learned counsel nkitot tAkoll in support of his 

L 	conteiton also cited the decision of the constitution bench 
Sw 

in 8irect aecruit 6lass II ngineering &ffiqers Associationq 
L 

Vs. State of Maharera & others ,n  IM.LCI 
their lordships 

of the Apex Court while summing up have held *1f  the initial 

appointment is not made by followinc1  the procedure laid down 

by the rules but the appointee continued in the poet en 

interruptedly till the regularisation or his service in accordance 

with the rules, the period of officiating service will be counted 

5. 	The learned counsel for the applicant further submitted 

that officiating perdod cannot be ignored unless prohibited 

by rules ?or tbd purpose of seniority as Is been held by 

the Hon'ble Supreme Court in OP lkva1 Vs. Chief Secretary, 

Govt. of UP 

I-. 
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Sri t'IS 8anerjee, learned counsel for the respondents 

iile contesting submitted that the appointment of the 

applicant has not been done as per the recruitment i.rules of 

1969 • The promt.1ónr or the applicant as LDC has been done 

in pursuance to the OP& AR,OP1 dated 23.2.1979 and dated 

31.10.1979 purely on adhoc and short term basis. Any promotion 

granted under 01*1 cannot be treated as a regular promotion 

because the 011 cannot take place of the recruitment rules. 

The learned counsel for the respondents turther 

submitted that as per recruitment rules 1969 100% posts of 

LOCe had to be filled in by direct recruitment and there was 

no provision for promotion to the post of LDC. Thereore, 

the promotion or the applicant was purely adhoc as is v.lready 

mentioned inibis appointment letter. 9'ri Banerjee argued 

that amendment to recruitment rule 1969 were made by notification 

dated 31.10.1981 and, therefore, the appointment of .the 

applicant in June 1981 cannot be covered by this amendment 

rule whith provides for 10% by promotion and 90% by direct 

recruitment. 

The learned counsel for respondents further submitted 

that the applicant was given regular appointment as LDC w.e.f. 

20.6.1991 and, therefore, he has been given correct seniority. 

Learned counsel for the respondents finally submitted 

that the DP& AR 011 dated 13.2.179 cannot take place of 

statutory rules and it is meant only for adhoc appointments 

Gflly. The period of adhoc servico cannot be counted to srds 

the seniority. He has placed reliance on the judgment of 

Hon'ble Supreme Court in P1K Shanmugam & others Vs. Union of 

India & others (2000) 4,SCC 476 in 	ich criteria for 

L . .. .6/— 



6. 
seniority has been laid down holding that adhoc service 

does not count for seniority in all cases. It counts only 

in those cases were initial appointment to adhoc is made 

by the same process as is applicable to regular appointment 

and is not a stop gap arrangement. In support of his contention 

the learned counsel for the respondents also cited the 

judgment of ftm'ble Supreme Court in State of Haryana Vs. 

Haryana Veterinary and AHTS Association and others (2000) 9 

3CC 4, in which it has been held that service rendered 

on the basis or adhoc appointment made dehors the recruitment 

rules, although without interruption followed by regular 

appointment, is not includible. 

We have heard learned counsel for the parties and 

perused the records 

It is not disputed in the present case that 

promotion from Group 1 0' to Group 'C1  post as LOC has 

been made in terms Of DA & AR 0I dated 13.2.1979 (Ann. A1) 

whidi interalia provides that 'ucationaly qualified 

Group 1W employee may be preferred to the nominees of the 

employment exchange and promoted on adhoc basis on the basis 

of seniority subject to the rejection of the unfit. ihe 

applicants a case was screened and only then he was promoted, 
I,- 

after observing the procedure of takingvigxlnce clearance 

etc., by the competent authority. 

L 	- 
It is also relevat to mention that at the material 

time there was no provision for promotion of the Group 1 0' staff 

to Group 'C1  post under recruitment Rules 1969 (in short rules 69) 

It was only on 31.10.1981 by amended rule 19019  that a provision 
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was made in the rule 69 for providing promotion to the eWtent 

It has been contended by the learned counsel for the 

applicant that in the absence ot any provision of promotion 

of Group 'D' staff to Group C in the rules 69 when the 
L 

promotion of the applicant was.  made,the instructions contained 

in the 011 dated 13.2.1979 mentioned above should be treated 
L 

as statutory rulesboing administrative instctions. 

The promotion of the applicant, therefore, cannot be termed 

dehors the rules as claimed by the respondents. We also 

agree with this contention of the learned counsel for the 

applict and do not find an force in the contentions of the 

respondents counsel that at the relevant time rule 69 were 

holding the fld and any appoirtment made incontrevention 

of these rules should be treated as dehors the rules. 

We also noticed that in the amended rule 1981 

which provides the promotion of Group 'C' post to the extent 

of 10%,  i1s mentioned that promotion will be made from 

amongst gucationaiiy qualified Group 0 employees (borne on the  

rular estthlishment) who have put in a minimum of 5 years ser 

vice in that Group, in the fol1w1Ag manner, namalyg 

5% of the vacancies shil be filled on the basis of 
a qualifying departmental examination. The maximum age 
limit for this examination shall be 45 years (50 Years 

fo.r candidates belonging to the Scheduled Castes/ 
Scheduled Tribes). 

5% of the vacancies shall be filled on the basis of 

seniority subject to the rejection of the unfit. 

It is not disputed that the promotion of the appliant was made 

. •• 8 / 

I 
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on his putting in a minimum of 5 years service in Group 1 01  

and his promotion was made on the basis of seniority áubject 

to screening by competent authority. In other .crds it can be 

said that the pronttion of the applicant thugh on adhoc 

basis was made by the same process as is applicthlo to 

regular promotion. The applicant having worked on his 

promotion post continuously for considerthie lenoth of time is 

thout 10 years before his regularisation, his promotion cannot 

be termed as a stop gap arrangement., as has been observed 

by the Apex Court in 11K Shanmugam and other. Vs Union of India 

& others (supra) at page 483 that the adhoc service should 

be reckon for the purpose of seniority in those cases whore 

mi U. ally recruited and appo mt ad adhoc but the recruitment 

was subject to the same process as it had been done in the 

case of regular appointment and the same was not stop gap 

arr aig am eat. 

15. 	The legal position has been laid down by the 

Constitutional Bendi of Hbn'ble Supreme Court in Direct 

Recruitment Class II Cngineering Officers Association Vs. 
1p- 

State of Maharastra & others (supra). Relevant preposition  laid 

down by their lordships in para 47 is reproduced for convenience 

sake $ 

"47. To Sum up, we ho'ld. that $ 

B, if the initial appointment is not made by following 

the procedure laid down by the rules but the appointee 

continued in the post uninterruptedly till the 

regularisation of his service in accordance with the 

rules, the period of officiating service will be counted." 

The present case is fully covaredby the decision of the 

Ibn'ble Supreme Court and, therefore, the applicant is 

entitled for counting of his adhoc service for the purpose of 

seniority from the date of his promotion from Group '0' to 

S. , S• • I 
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Group 'C' use.?. 8.7.1981. 

In VISU of our observation made above we quash 

letter dated 25.1.1995 (Annexure 	12), letter dated 

27.7.1996 (Annexure A...13) and seniority list dated 

21 .3.1991 (Annexure A.iO) and direct the respondents 

that seniority list be revised in the light of our obser-

Vations in this order within a period of four months 

from the date of communication of this order. 

The QA is allowed and is finally disised of with 

the above direction. No cost. 


