RE SERVED

CENTRAL__ADM INISTRATIVE_TRIBUNAL _CALCUTTA _BENCH
CALCUTTA,

Celcutta this the____ \\liday of _Gctower 2001

Original Application no. 1255 of1996

Hon'ble Mr. Rafiq Uddin, Judicial Member

Hon'sls Maj Cem KK Srivastava, Administrative Member

shri Dilip Kumar Nag, /o Late J«K. Nag,

wrking as Lower Divisfon Clark in the office of the
Exocutive Engineer, Tripura cantral Division, CePsl.D,,
Agartala AirPield and residing at C/o Kalyani Nag, Kalibari,
Agartala Aerodrum, Agartala.
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"ese Applicent

Advocate 3 Shri ReK. Do

Varsus (

Union of India service through the Secretary to
the Government of India, Ministry of Urban Affairs
& Employment, Nirman Bhawan, New Delhi.

The Chisf Engineer, Eastern Zone, C«PeWeDs,, Nizam Palace,
234/4, A.J. Boas Road, Calcutta. '

The Superintanding Engineer (Coordination), Caloutte
Central Cirgle I, Nizam Palaca. Calcutta.

Superintending Engineer, Coordination Circls, Eastern
Zone, Nizan Palace, '
Calcutta.

ees Respondents

Advocats 3 Shri S.K. Outta
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2.
CRODER

Hon'ble Maj Gen.KK Srivastava, AR

The applicant in this 0A has prayed for quashing
respondent noe 4 letter dated 25.1.1995 ‘(imn. A=12),
lotter dated, 27.6.1996 (Ann A=13) & also the senfority
list dated 21.3.1991 (Ann A=10). He has also prayed for
regularisation asilDC w.aef. 647.1981 with all consequential
benefits.

2 Briefly the facts of the case are that the applicant
joined Agartala Awiation Sub Division, Agartala, under CPWD
Calgutta Central Circle I as Group 'D' on 349.1971. A3 per
Department of Parsonnel & AR (in short DP & AR) OM dated
134241979 (Ann A~1) Educationally qualified Group 'D' employses
O ot tara b asts ot mhen sp i O chanse
for LOC wostd Follouing OP & AR mstgzmtions for promotion of
such educationally qualified Group 'D* employees to post of

L0C, the applicant was screened and was promoted as LDC

on adhoc basis with familiar terms and conditions for adhoe

- appointment vide order dated 29.6.1981 (Ann A=3). The applicant

joined as LDC on B8.7.1981. The applicant continued as LoC
from July 1981 to June 4991 uithﬁ%ot\;mf&hinterruption. |
During this period the applicant en annual increments and
also crossed the £EB8. He was allowed to appear in departmental
compet #tiva -~ Cum = qualifying examination for promotion to
UDC post on the basis of three years continwus service in
LDC grade. On 18+6+1981 DFC was held and the DPC found him
suitable under subsequently created recruitment rules fcr the
post of LDC effective Ffrom the date of his @ssumption of charga.
The applicant was given the date of seniority as LDC we.e.f.
204641991, The applicant represented that his seniorit_y shou 1d
vee3/=



Y4

3.

be given w.a.fe Bs7.1981 the date on uhicﬁ_he assumed charge
as LOC and contiaued t5 woTk as LDOC without any interruption.
The applicant's appeal/repressntation to higher au‘thorit'ge,g”
in this regard remained undisposed and hence the applicant
filed this OA. The claim of the applicant has been contested

by the respondents by Filing counter reply.

3. $ri RK De, learned counsel for the applicant ! .

“13 submitted that the selection of the applicant has been
dons after proper screening and he has continuously worked

from 1981 fo 1999. He deserves to be regularised from 8.7.1981
treating his continuous adhoc service as reqular servicas.

Since it has been a proper selection and the applicant has
been allowsd to continue as LOC for so many ysars the
appointment is not in the nature of adhoec. and canmot be
termed as fortuitous. The lgarned counsel has placed relience
on Full Bench Judgment in CVK Naidu & others Vs. Union of India
& others, Full Bench Judgment CAT Vol II pg 189 {hers

the reference of DP& AR instructions dated 29.4.1977 has
be\an r‘na&e that only in exceptional circumstances under
% of public service, aemd an adhoc appo intments should

be made. Such appointments may be mada to fill up purely

b

short term vacancies caused by leava, short term deputation,
training etce The instructions clsarly stipulategkthat
reqular vacancies for period _ : exceeding one years, should
not be filled by adhoc appo intments. Inthe :instant case,
the applicant contdnoulsy worked for 10 years and was ;s_t
never reverted. It has also baen argued that the apolicant's
name appears at sl noe 6 in the list of eligihle candidates

Wexamination™  (Ann. A=6)
for promotion/to UDC cadre/held on 17.1.1990.

4. Learned counssl for the applicant alsoc swmitted

..04/-
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th‘ét persuant to DFC findings in the meeting held on 18.6.4991
order was lssued [on 20.6.1991 (Ann A=8), thet the applicant.
0o LD
is appointed,\an promotion on purely temporery basis from the
date of assuming charge. Therefore, the applicant's date as
- 10C shm&&d be taligs as 8.7.1981. The learned counsel for the
applicant reliance on the judgment of Hoﬁ'ble Supreme
Court in Rudra Kumar Sain andothers Vs. Undon of India &
Others 2000 SCC (143) 1055 in which it has been held that
appointnent of an employce possessing statutory qualif‘ication.
to the promotional post after due consultation with or approval
of the competent authority and cht.inu'mf;Eor a faitdy : long
period is not adhoe, fortuitous or stop gap and canrot be
ignored in computing the length of se vice for determining
inter=se=seniority betuween sush promotess and < direct recruitgé'vg
Similarly the learned counsel aksx xikme in support of his
ksqm}:g’nte t&on also cited the decision of the constitution bench ZPJW
An Birect Becruit ﬁ}ass 11 @E%inqaﬁiing dlffiws 8ssociat io ng
% hTe 48k
Vs. State of Naharad(:ra & others . in which their lordships
of the Apex Court wuwhile summing up have held "if the initial
appointment is not mede by f‘oilowing the_ procedure laid down
by the rules but the appointeer continued in the post en
\w\interr‘upiedly t‘.i 11 the regularisation o‘f' his service in accordancs

with the rules, the bariod of officiating service will be counted?

5. The learnaed counsel for the applicant further submitted
hat officiating perdod caznnot be ignored unl?ss prohibitecd |
by rules for thd purpose of senicrity as has bsen held by

the Hon'ble Suprek::e Court in GP Doval Vs. Chief Secret‘ary,

Govte of UP ,.2vs MIR\GPA SC 15&"2'??’

.005/-




o

Se

6e Sri MS Banerjes, learned‘ counsel for the respondents
wrile contesting submitted that the appointment of the

applicant has not been done as per the recruitment :rrpulss of
1969. The promotionr: of the applicant as LDC has been done

in pursuance to the DP& AR OM dated 23.2.1979 and dated
31.10.1979. purely on adhoc and short term basis. Any promtiﬁn |
granted under OM cannot be treated as a regular promotion

because the OM cannot take place of the recruitment rules.

7. The learned counsel for the respondents further

submitted that as per recruitment rules 1969 100% posts of

LOCs had to be Filled in by direct recruitment and there was

no provision for promotion to the post of 1D0C. Therei&oci‘a, W
the promotion of the applicant was purely adhoc as is

men tioned ini bis' appointment letter. Shri Banerjee argued

that amnendment to recruitment rule 1969 were made by motification
dated 31.10.1981 end, theret‘ore,. the appointment of .the

applicant in June 1981 cannot be covered by this amendment

rule uhiéh provides for 10% by promotion and 90% by direct

recruitment.

8. The learned counsel for respondents further submit ted
that the applicant was given regular appointment as LDC weoof.

20.6.1991 and, therefore, he has bseen given correct seniority.

9 Learned counsel for the respondents finally submitted
that fha DP& AR OM dated 13.2.1379 cannut take place of
statutory rules and it is meant only for adhoc appointments
enty. The period of athoe séwica cannot be counted toywrds
the seniority. He has placed reliance on the judgment of
Hon'ble Supreme Court in MK Shanmugam & othaers Vs. Union of

India & othera (2000) 4&013/476 in which criteria for
LR X .6/"-




6.
seniority has been laid douwn hdlding that adhoc service

does not count for seniority iﬁ all cases. It counts only

in those cases were initial appointment to adhoc is made

by the same process as is appliceble to reguler appo intment

and is not a stop gap arrangement. In support of his contention
the learned counssl for the respondents also cited the

judgment of ton'ble Supreme Court in State of Haryana Vs,
Haryana Veterinary and-AHT§ Asscciation and others (2000) 8

" $CC 4, in which it has besn held that service rendered

on the basis of adhoc appointment made dehors the recruitment
rules, although without interruption followed by regular
appointment, is not includible.

100 We have heard learned counsel Por the partiss and

perused the recurd.

1. It is not‘disputad in the present case that
promotion from Group 'D' to Group 'C® post as LDC hag
been made in terms of DA & AR OM dataed 13241979 (Ann. &=1)
Wrich interalia provides that ?.gducationaly qualifiod
Group *0OY émployee may be preferrsd to the nominess of the
empleyment exchamye and promoted on adhoe basié on the basis
of seniority subject to the rejection of the unfit. The
applicant's case was screened and‘only'then he was promotaead,
after obsaerving the procedure‘of takingvigilabca clearance

etcs., by the competent authority.

12. It is also relavant td mentinpn that at the material
tine there was no provision for promotion of the Group '0' staff
to Group 'C*' post under recruitment Rules 1969 (in short rules 69)

It was only on 31.10.1981 by amended ruls 1981, that a provision

k/ . ' 0007/"
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was made in thé rule 69 for providing promotion to the eXtent
of 10%. I

13, It has bean contended by the learnsd counsel for the
applicant that in the @sence of any provision of promotion
of Group 'D’ staff to Group 'C' in the rules 69 when the
promotion of the applicant was made,the instructio ng'becntamed
in the OM dated 13.2.1979 mantioned gbove should be treated
as statutory rulasg:baing administrative instu%&tia ns.

The promotion of the applicant, therefore, canmot be termed
dehors the rules as claimed by the respondents. Ue a.lso
agree with this contenticn of thé lea:nad. counsel for the
applicant and do mot find anj force in the contentions of the
respondents counsel that at the relevant time rule 69 wers
holding the Fild and any appo intment made incontravention

of these rules should be treated as dehors the rulss.

14. e also moticed that in the amended ruls 1981

which provides the hro'uution of Grbup 'C' post to the extent

of 10%, i‘t&wis mentioned that promotion will be made From

amongst @&ucationally qualif‘.ied Group D employeos (borne on the
rgg?ular establishment) who have put in a minimum of S years ser=

vice in that Group, in the Following manner, namely:e

a. 5% of the vacancies shll be filled on the basis of
a qualifying departmental examination. The maximum age
limit for this examination shall be 45 years (S50 Years
for candidates belonging to the Scheduled Castes/
Scheduled Tribes).

be 5% of the vacancies shall be filled on the basis of
seniority subject to the rgjection of the unfit.

It is not disputed that the promotion of the appliant yas made
‘ o es e 8/-



Be
on his putting in a minimum of“ S years service in Group ‘D!
and his promotion was made on the basis of saniority sub ject
to screening by compstent aut.hority; In other wrds it can be
said that the prombtion of the applicant thfaugh on adhoc
basis was made by the same procsss as is applicable to
regular promotion. The applicant having wrked on his
promot ion post continuously for considerable lencth of time ie
about 10 yeare before h'Is requlsrisation, his promo tion canmot
be termed as a stop gap arrangement, as has been abserved
by the Apex Court in MK Shanmugam and other. Vs Unicn of India
& others (supra) at page 483 that the adhoc service should
be reckona) for the purpose of seniority in those ceses uhere
injitielly recruited and appointed adhoc but the recruitment
was subject to the seme process as it had been done in the
case of regular appointment and the same wae not stop gap

arrangement.

154 The legal position has been laid doun by the
Constitutional Bench of Hon'ble Supreme Court inm ODirect
Recruitment Class II Engineering Officers Association Vs.

State of Maharastra & others (supra). Relasvant prgpusition laid
down by their lordships in para 47 is reproduced for convenience

aake 3

"47. To Sum up, we hold that $

AOQOOOQ

Be If the initial appointment is not made by following

the procedurs laid down by the rules but the appo intee
continued in the post uninterruptedly till the
regularisation of his service in accordance with the
rules, the period of officiating service will be counted.”

The present case is fully covered.by the decision of the
ton'ble Supreme Court and, therefore, the applicant is
entitled for counting of his adhoc servics for the purpo se of

seniority from the date of his promotion from Group '0' to
‘0000009/-



9.

Group 'C' w.e.f. 8.7.1981.
164 In view of our pbservatﬁ&on made above we quash
1ett_ér dated 25.1.1995 (Annexure A=12}, let ter dated

27 71996 (Annexure A=13) and se‘gniofity list dated
214341991 (Annexure A-~40) and direct the respondents
that senfority list be revised in the light of our obser=~
vetions in this order within a p'erio\d of four months

from the date of communicatiion c:»i(F ‘this order.

17.  The OA is allowed and is Finally disposed of with

the ébove direction. No coste
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