CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH -

QA 91 OF 1996
Present : Hon’ble Mr. Justice A. K. Chatterjee. Vice-Chairman

' Hon’ble Mr. M. $. Mukherjee, Member (A)

PUL.OKESH CHéKRﬂBORTY
VS
1. Union of India represented by the
' General Manager, Eastern Railway,

17, N.S.Road, Calcutta-l

2.5 The Divisional Railway Manager,
-Eastern Railway, Howrah,

%.. The 8r. Livisional Personnel Officer,
‘Easern Railway, Howrah

4.. The Chief Medical Director,
Eastern Railway,
14, Strand Road, 12th Floor,
Calcutta-l
. ALELE./Operation, E.Rly. Burdwan
“nwwee Respondents
fFor the petitioner : Mr. A.K.Bairagi, Counsel

for the respondents : Mr. P.K.Arora, Counsel

Heard on : 16.10.96 : Order on : %’* /9-2-199F

ORDER | -

M.S.Mukheriee, A.M.5 -

This petition _filed u/s 19 of the Administrative
Tribunals Act, 19895, is directed against different
éertificatesiissued by Railway Medical Authoriies declaring
the petitioner as unfit for certain categories of running
duties but fit for job of Clerk, Gr.1/Clerk, Gr.il.

.2. The petitioner ‘was d@ly promoted and postgd as
ﬁssiétant Driver Electric Loco in the year 1986. Theréafter,
he was further promoted as Elec. Shunter in the year 1989  and
further on 16.11.91 he was &éﬁiﬂ promoted and posted as
Electric Driyer,ier.c after passing the presCfibed eye sight
test and having been medically selected %or category A-1 jobs.
'SihCe‘ 16;11.91 he had been performing the duties of Elec.
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Oriver, Gr.C when on 16.11,94’hé fell ill and was admitted to
the Asansol Railway Hospital for treatment as an indoor
patient from 16.11.94 to 12.12.94 . Thereafter, the ODMO,
Asansol, referréd-.the petitioner to the B,R.Sinéh Hospital,
Sealdah and he remained under treatment in the B.R.Sing
Hospital as an indoor patient from 25.11.94 to 12.12.94. |

3. The petitioner contends that on 12.12.94, the DMQ,
B.R.8ingh Hospital referred him back to DMU, Burdwan regarding
his fitness. and that the petitioner allegedly appeared before
the DMQ, Burdwan for - several times for medical fitness;
Subsequently, as per DMO, Burdwan’s repdri; the AEE/0R/Burdwan
issued a G-37 form for special medical chaeck up of the
petitioner on 28.1.95% and on the basis of such Gwiﬂ document:,
.the DMO, Burdwan referred the petitioner to DMU, Orthopedic,
Howrah for such §pecia1 medical check up. The petitioner
claims to have attended the DMO, Orthopedic, Howrah on 29.1.9%
and that the Medical Superintendent (MS)/Orthopedic,. Howrah,
issued him a certificate bearing No. 055549 dated 17.2.95%, a '
copy of which the -petitioner c¢laims to have added a8
Annexure~B to this petition.

4., ﬁccérding} to the said certificate of M$,0rthopedic,
Howrah, the petitioner was allegedly declared "fit in A-1, but
not fit as Driver or Motorman.” After obtaining this
certificate, the petitioner claims to have attended the DMO,
Burdwan again dn.21”2.95 and fhe DMO, Burdwan further issued a
certificate bearing No. 0232313 dt. 21.2.9% according to which
the petitioner was declared "#it in &wl.but not it as Driver
or Motorman." The petitioner alleges that while issuing this
certificate, DMO, Burdwan, did not medically examine him at
all. A& - copy of -this certificate 'is claimed to have been

annexed as Annexure-C.to this petition.

5. ' Thereafter, the petitioner claims to have met the Sr.
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also brayed for a direction on the respondents so that he mLy

Crew Controller, Burdwan on  21.2.95% and produced |[the-

certificate of DMO, SBurdwan and the latter sent him| to

DEE/Operation/Howrah. a copy of this letter is said to Have

been annexed as Annexure-D to the petition.
6. }Thereafter, the DEE/Operation/Howrah referred |the
petitioner’s. case to Sr. DRO, Howrah for alternaive job‘and
eventually as per order of Sr. OPO, Howrah, the petitioner was
posted as Clerk, Gr.l in DSC/LI on 11.9.95 and tﬁe petitié
submits that since then he has been working as Clerk, Gr.L1|.
7. | Ihe petitioner’s grievance is thaf the decision to
medically decategorise him égainst his functioﬁing as Driver,
Qr Métorman has .been highly arbitrary, unféir and that all
these medical obinion had béen taken out of malafide and
motivated “intention. The petitioner made a representation|on
28.5.95 to the Medical Superintendent, Orthopedic Hospital -
Howrah for reconsideration of his case by = holding frggh
‘medical examinatioh, but without ahy resuitu
8. In filing this application, the petitioner has pra%ed‘
for setting aside the impugned decision of the Mediéalf:
authorities declaring him invalid for working as  Driver or.
Motorman . and td direct the respondents to restore him back |to

his former post of Elec. Driver, Gr.C. He has also praved fior

a direction 30 that he is. medically examined afresh by lan

impartial Medical Board other than the Railway doctors. He Has

be posted as ATE(RY, which post belongs to ‘the group of.
running staff, so .as to enabl@. him to earn consequentiasl
benefits.
9. We have culled out. the above facts to make the
seguence of events as clear and'cohérent as possible, although
the task 1is highly difficult asAthe text of the petition 18 | |

very difficult with raher conflicting/confusing conentions and :
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- post of Clerk, Gr.l by virtue of this certificate and the

l4.

further referred to

post and that after further examinapiong the DMO, Howrah hasg

respondents that the petitioner, who had originally joined thel

(5)

certificate No. 0242313 i, however, at Annexure-b to  the

petiion, which declares the petitioner as "fit not as Driver

or Motorman'.

13, From all the records produced, it is, . however, clear
that the petitioner had been referred to for medical opinic
because as admitted by the petitioner himself, while on  dut

on 16.11.94 he fell i1l and he was admitted to the asansal

Rallway hospital.as an indoor patient from where he was

B.R.Sing Hospital for further treatment

for different specified peribds. . It appears  from thee

discharge certificate of B.R.8ing Hospital, which the

petitioner has added as annexure-g to the petition, that th

o

diaénosis of  the petitioner was convulsion/disorder. Further

from a document which has been annexed as Aannexure—g (whicp

appears to be a certificate

issued on 16.8.95 by DMO, Howrah), it is seen that the

petitioner had been recommended for change of occupation vide

certificate No. 058549  dt. 17.2.95 as bhe was declared

permanently medically unfit for the duties of his originaT

recommended that the petitioner should be provided with

suitable alternative employment on medical grounds in categor‘

“Aye one” only. Obviously, the petitioner has been given the

petitioner has admitted that since 11.9.9% he has actually
been working as Clerk, Gr.l
Now, a3 against above culled out from the petition of

the 0A, it is found from the late affidavit in reply from the

railways as Gangman in 1978, was subsequently duly promoted a5
2nd Fireman by an order dt. 21,5~é? and posted at Burdwan.

In 1988 he was moved to Electrical TRS Wing as Asst.
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~that on medical ground he should be provided with suita

(&)

Oriver(E) by conversion, as per prescribed instructions of §

MO.  243/83% by an order dt. 15.7.88 and he was posted as

CTFR,Burdwan. Later, the vrespondents aver, hg was further

promoted as Engine tTurner (&ject).by an order dt. 16.7.9
He was further promoted as Goods Uriver (Elec.)/Burdwan by
mrdef dt.. 24.10.91. Following this, fhé reply' adds, t
petitioner was deciared unfit for "Driver/Motorman” dut
although "fit in AYe One category’ vide ‘ the medic

certificate dt. 17.2.95%. - The affidavit in reply, whi

contesting the petition, adds hat the petitioner has beeén
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declared by the certificate dt. 17.2.9% as permanent&y
médically unfit for the duties of his original post 'and to
provide him with a suitable alternative emplo?ment of
permanent nature. The Rlys. have accordingly‘brovided to hﬁm
an alternative jdb in ministerial cadre as Clerk, Gr.l ;n
DRM’s  Office/Howrah - a permanent job, by protecting 3%0% jof
hisvpay for rendering service»as running staff.

15. From the aforeéaid facts it abpears that ﬁhe

petitioner had been declared by the DMO/Burdwan by his

certificate No. 0242312 dt. 21.2.95 that he was "fit not
Driver or Motorman'. ~the petitioner submits that the sa

certificate had not been given in his favour after appropria

medical examination. Subsequently, he preferred an appe

before the Medical Superintendent, Orthopedic, Howrah
28.8.95% but his appeal had not been considered by the Medic

Superintendent, Orth. Howrah with ulterior motive and that
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was rejected arbitrarily. A copy of the said appeal dt.

#83.8.95% has been annexed as Annexure-~F to the petitic

Finally, the DMU, Burdwan issued a further certificate ét.

16.8.9% declaring the petitioner as "permanently medica.

unfit for the duties of his original post but he recommen
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the annexures described to have been added to the petit

Sty

have not actually been enclosed and the annexures actually

enclosed do not bear the reference number or the annexu

referred to in the petition do not tally with the act

annexures.

10, The problem has further been compounded by the
that the respondents despite repeated opportunity would
first file any reply. Therefore, we heard on 14.10.96 both
_parties including Mr. P.K.Arora, 1d. counsel for
respondents -~ the latter arguing the case without of col
the benefits of instruction or reply from the respondents.
case was then reserved for judgement.

1. Before, however, ‘the judgemént could be pronoun
Mr. P.K.Arora, the ld. counsel for the railways prayed

17.1.97  ftor special leave to file the reply after the hea
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had been concluded, which was allowed in his favour with fresh

hearing being allowed to the petioner. M. Aarora

thereafter heard in presence Mr. Balragi, the learned counsel

for the petitioner, who submitted hat he did not propose to

axdd anything to his earlier arguments. He, however, submitted

!
the relevant IREM for our consideration. ]

12, Briefly speaking, the petitionér’s grievance is

khat

in the medical ‘certificat@ issued . on 22.2.95 by the DMU,

Burdwan bearing $1. No. 024231%, the finding about

the

petitioner is arbitrary and that this has been done without

assigning any reason. We are not in a position to adjudicate

on  this c¢laim as no copy of the said certificate has been

enclosed by the petitioner although in the petition he cﬁaims

to have annexed the same as Annexure~C. Annexure-C actually

supplied is something altogether different and bears

a

different date and issued by a different authority. The said
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permanent job is also designed to harm him arbitrarily.

(#)

alternative employment permanently inltategory Aye One.

16. The petitioner’s gfievance is that all these

certificates had been given arbitrarily against him withgut

proper medical examination. His contention is that he had

been performing duties as a Driver all along satisfactor

and the criterion fot fitness in the sight test for a Oriver

i
f
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13 under category A-l i.e. vision 6/6. There 1is no other

prescribed physical unfitness for the petitionek for which

could be declared as disabled person to work as Driver

hes

or

Motorman. He feels that only a motivated medical officer has

given wrong certificate about him to prejudice his case

the further certificate requiring him to be given alternat

17. -We have given our anxious consideration to the iss
involved. In our considered view, the petitioner can
challenge the medical report merely calling the same
arbitrary without substantiating the allegation. However,

is nurturing a grievance that adverse medical certifice

given by the DMU, Howrah had not been on the basis of prbper
B
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medical examination and that he feels that the medical offi¢&r

was motivated against him. The respondents also concede ti

atleast from 24.10.91 till 1995 the petitioner had be
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functioning as a Goods Driver and obviously he had been folind

medically fit during the aforesaid period. He had earli

also worked as Asst. Driver. B8ut merely'possessing requis]
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fitness to act as Uriver in the past does not guarantee

' 1
continuity or right to do so in case his physical condit@on

i
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does not remain the same, and that there is provision in the

IREM for further medical check up whenever there

reservations if the petitioner has grievance against

particular medical authority’s report, he could seek remedy |

making an appeal before the prescribed medical authority f
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fresh medical examination. Under para 1020(b) of IREM (2nd

-~

gdn) it has been laid down that a railway.servant does not
ipso facto enjoy the right of appeal against the findings of (&
medical authaority. - However, _he may lodge an appeal for
reconsideratioh by the Chief Medical Officer and that again%t
such. appeal, the CMO has the discretion o order furthef
special examination of the railwa# servant.
f 18.' In  this case, no "such special examination has been
done as any way the petitioner has appealed before' the ©CMO
though he has made a representation before the Medical
Superintehdent,(mrtho, Howrah. Moreover the normal period fjof
lxmltatlon of appeal 18 over.
19. Under the circumstances and in the 1nterest of fair
play and justice we dispose of the petition with the followling
orders
i) “tThe petitioner shall, within a month from the date
‘of this order, file a salf~contained and lucid representation
along with a copy of fhis order before the CMO/Director for
fresh medical check up and through rsuch representation/appeal_
" he éhall add all relevant documents and the latter within 3
manthé from the date of receipt of such hepresentaion/appeal
shall dispose of it of by gettlng him (the pefitiorer)
examined by a special medical board under the rules. In ffthe
cdmposition of the new medical board, doctors §§£9¢4;¢m¢ya¢¢
@ﬂ@égwho had conducted the medical examination in the pést
would not be included.
ii) The respondents shall further decide about | the
duties of the petitioner on the basis of the report of such
fresh special medical examination .

iii) Tthere will be no order as to costs.

m . MUKHhV!Qﬁ? T a. K. CHAT lhRJt:t:)

MEMBER (A) _ VICE ~CHA I.RMGN




