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CENTRAL ADMINISTRATIVE TRISUNAL
CALCUTTA BENCH

No.0.A,1092 of 1996
Prasent : Hmn’bla‘Mr.D.Purkayastha: Judicial Nehber.

SMTLARAT] BANERJEEy widoy
of Late Nemai Chandra
Banerjes C/o Bimal Chandra
PUkhETJQ’ villi. & P.Q,
Buxarah (Panpara)s backside
of Tarun Sangha Library,
Dist.HGurah.
sa s APPliCant
" Vse

1. Union of India through Genaral
Managers S.E.Railuaysr Gardan
Reachs Calcutta-700 043,

2+ The Chief Persennsl b??icers
S.E«RRilyays G@rden Reachs
Calcu tta=700 043,

. 3. The Sredivisional Personnel
' ‘ Ufficerr S.E.Railuayr P.O.
Kharagpur» Dist,Midnapore.
4. The Divisional Parsonnel Off icars
S.E.Railuayr P,U.Kharagpurs
Dist.Midnaporae.
see RQSpﬁmdents

For the applicant : [Mr.S.K.Dasy counsel.

For the respondents: Mr.P.Chatterjser caunsel,

Heard on 3 4.5.1958 Order on : 4.5.1398

O0RDER .

The applicants Smt.Areti Mikharjeer widoy of Late Nemai
Chan#ra Banerjes» Suitchmens yhe yas posted at Jhargram under
S.E.Railyays has filed this application being aggrieved by ﬂ
| the act of deprivation of the benefit of compassionate appeint= |
ment to her er to her sen» Dibyendu Banerjeer as her husband

was found missing frem Augustr 1970. The applicant states that

.

she intlmated the police station at Jhargram and alsm the Railuay
autherities about the sudden miss ing of her husband, The appli-

cant applied Far empleyment on compassicndte greund on the
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basis of ths presumption admissible under ssction 108 of the
Evidence Act after @ lapse of mere than 7 yearss on the
préaumptian of her husband being dead» 2g he uag unheard of

for more than 7 years. But the respondents did not teke any
action in this regard for granting her tha cemp@ssionate appoin t-
ment though at that time she was in distress cendition yith

@ daughter aged 7'years aﬁd @ gon 8ged 5 ye#rs with no earning
member in the family at th@t time. Since the department did not
take any action in this regardr» she midde representation to the

Hon'ble Minister In-Charge of the Railways on 12.6.,1978 (annexure

'8' to the application). Thereafters the Sr.Divisional Personnsl

by his letter dt.11.7 +1979
8fficer» Kharagpurs SeE,Railuays/ intimated the applicant te

preduce @ certificate from the civil authority as an act of

‘evidence in erder to process her smpleyment case further.(annex~

ure *C' to the application), Thereafters by another letter dated
3.1.190 (annexure '0' to the application)s the Sr.DPGs Kharagpu ry
intimated the a@pplicant again te ebtain @ certificate frem the
civil authority and to bted&ca the same @s an act of evidence

in suépart of her missing husband Fer the purpese of employment
a@ssistance as yell as for paymant of settlement dues of har
husbands Nemai Chandra Banerjee. In the maantims{ the applicant
Filed title suit no.308 of 13979 in which the railyay-respondents
were not made party. The applicant cbtainad dsclarﬁtiwnvté the
property of the decsasedr Naemai Chandra Banerjees from the civil
caurt-an the ground that her husband yas feund unheard of for
more than 7 years and it is also found tha8t the civil court alse
passed @n order of injunction against dafendants 1 and 2 of the
title suit by permanently restraining them from claiming any

property of Nemai Chandra Banerjee. The applicant alsoe obtainad

“a sqccsssimn certificate upon filing succession case ne.215/68

From the competent civil court (annexure 'G' to the application}.
It is fourdd that the decres in the title suit was cbtained en
Sth Juner 1981s and the succession certificate yas ebtained on

20th Julys 1989. It is also feund that the applicant made

«e3/=



repressntation to the Sr.DPG S.€.Railuays Kharagpurr» on
 23.3.1990 for gronting cempassionate appointment on the ground
stated therein, She hag also preduced the certificate chtained
frem the civil court as an act of evidences as requested to her
by the department, but ne action has been taeken by the respondents
on her prayer even after the filing of Advocate's notice upon |
the respondents. Hences the applicant hag appreached this
Tribunal fer granting compass ionate appointment. It is also
stated by ths applicant that she is not getting family pension
wheétsoevsr on acceunt aF_death of her hushand till date and the
app licant is still in distress and unable to survivs fer want
of financial assist@ance as praysd for.
2. The respondents have Filed @ reply dsnying the claim
of the applicant, stating inter @alia that tha claim of the
applicant is net snforceable under the lay and the applicant
is not entitled to gst any bénefit in this cése since the
applicant®s husbands Nemai Chandra Banerjmses uas removed frem
service én 28%7.,1972 for unauthorised absence since f970. The
respondents have produced @ letter dated 3rd June» 1992 (annexure
'R/1* to the reply)s which sheys that a communication hes been
made te the Chief Personnel Officer (RP)» S.E.Railuays Garden
Reachy by the Divisional Railuay Menager (P)r S.E.Railymys
Kh@&ragpurs yhere it has been stated that no records are available
at this distant date of over 22 ysars uyith the department and
bssides the case file of empleyment assistance shous that the case
was investigated by PI in the menth of Marc 984» and in his
report it yés stated that the e#sﬂgaiﬁz;; wes removed fFrom
service wes.f. 28.2.1972. In viey of the facts E.A, is not admi-
ssible., Hoyevers this decisien of the respondents haé not been
communicdted te the applicant till the date of Filing.af this
application. The respondents have alga preduced @ letter dated
~15th Julys 1897y hich states that in terms of ma2nagement of
\v//////// racords_(1969)’ the preservation period of ths said voucher has
@lready expired. Houevers efforts are still continuing te
ssdrch out the same and intimatien will bs accerdingly given
when the same is available, The gaid letter is signed by the
' self=
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Divl.Parsennel ffficero'S.E.Railuay and ig addressed to the
Sr.Divl.Accounts Off icers S.E.Railyays Kharagpur. Relying on
these tuw® documentss the raspandintsvhﬂve stated that the appli-
cent is not entitled to get any raslief.

3 Lld.ceunsels Mr.5.Das» appesring on bshalf of the applicant
submite that it is a Fit case for graﬁting compassienﬂt§ appoin te
ment on the axisting facts and circumstances of the case since
the applicant is still under starvation and ynable to maintain
her family yitheyt any financial assistance asg prayed for, It

is submitted by M .Das that the applicant is nm@ 46 yadrs old

and her daughter and son are also majors the daughter being nou
married and the son being 27 ysars old, Mr.Das Furth&r submits
that the sen has pagsed B.Com in the mmantime. He Furthar submits
that the re@sen for the delay in filing this application is that

the @pplicant uas handicapped in viey of tha provisien of

_section 108 af the Evidence Act since no declaratien had b een

given by any competent caurt regardine presumpt ien of death

of the applicant's hssband missing since 1970, Since no declarae
tien has bmen meds by the railuﬂy-rospgndcnt;a as required
under the ruless nor any declaration could be ebtained frem the
civil court befors 1981» the applicant cawld net preducs any
'act of svidence in suppert of her claim though she applied for
compdggienate appointment im the year 1978 i,s. af ter axpiry

ef 7 years frem the date of missing of har hugband. Housvers
ld.caunsel.Far the applicant submits that since the applicant is
still in distress condition and uijple to survive without any
empleyment assistance from the respondents on account of the
presumptive death of her husbendy the scheme fer compassioenate
appointment cen be applied even noy and such delay cannet dany
the applicant the benefit of c@mpassionat§ appeintment since the
pplicant had nc athar source of inceme till this date. He hag
also drayn my attention to the decision rendsred by this Tribqnal
in the casa of Dr.Narendra Kumar Jhampety vs. UBI & Ors. en
21.8.1995. ld.ceaunssl for the applicant submits that since ths

applicaht has not get any pensisenary bensfits and has ne inceme

Frem any sourcer thereby either sha may be appaintad on cempa-
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ssiﬁnatebgt!und or her ssn mey be given such appeintment, ts
mpet the situation ef acenemic hardship felt by the applicant.
4o MfrePo.Chattarjeer appaﬂring on behalf ef the respondents
submits that since the applicent yas foeund reméved from sarvige
for unautherised absencer thereby the scheme for cempags jonate
@ppeintment cannot bs enforced as per the application af the
applicant, He further submits that this casa is 3 belated ons
having bgan filed after a 15933 of 27 years and as suchy the
@pplicant is net ehtitlad to gst any.bonefit of compassienate
@ppeintmant. Regarding presduction of documents and service
recordss Mr.Chatterjes stisngly reliss on the letter dated

15th Julys 1'997 v(annvexurn 'R/5' te the reply) and alge te the
off ice nots mark sd annexure ’R/S‘ to the raply. But on perusgal
of annexure 'R/3' it is feund that the same is very indistinct.
S. 1 have censidered the submissions ef.the ld.ceunsel

for beth the perties, It is to be considered by me yhethsr

the applicant is entitled te get benafit of compags icnate

appointment after a lapss of 27 years from the date of missing

of her husband ag stated in the greunds in the application.

In this cennections before entering ints the merits of the cases
1 like to refer ta the judgment of the Hen'ble Rpex Ceurt where
their Lordships have said that as @ nyles appointment in public
servica sheuld be made strictly en the basis of epen invitatien
ef applications and on merit., In the case of Umesh Chandra
Nﬂgpai ve., State of Haryana (1994 ScCC (L&S) 909)» the Hen'ble
Apex Ceurt has hald that the whole object of granting compass ig-
nate appointment er employmant is to enable the family te tide
over the sudden crises. Similarly in the case of Sushma Gasai:
the Apex Ceurt has held that all claims fer appeintmant en
cempassiondts greund sheuld net ba dalayed, The purpess of
roviding employment en compassicnate gpeurd: is i® mitigate

the hardship due te the death of the breadearpsr in the family.
Such appeintment sheulds therefores ba given immediately to

redeem the family in distress., In the instant cases tha
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applicant is new 46 years eld and her son yho yas a miner at
thﬁ tims of missing ef her husbandQ is now 27 yaérs eld, Nene
of the family members is engaged in the department FPor any
fFinancial gain. From this undisputed fact it gan he safely
presumed that the applicant is still in distress condition and
unsble ta maintain the Family witheut any finangial assistence |
sn employment under ths respondents. The sele gresund ef refusal
for giving compassionate éppaintmant from the side of the
raspendants ig that they have taken the plea that the husband of
the applicant bad besn removed from servicer as it abpears from
annexure 'R/1' ta the r&ply. The distter at annexure *R/1*
is dated 3.6.1992 but it dees not shew that the dacision as
contained in the said letter has been communicated to the

ov I frrtenel ©
applicanﬁhby the respendents. In the reply the respendents havs
not categorically stated that the decision has besn cemmunicated
to the applicant in due course. @n receipt of ths reply frem
the railydy-respendentss the applicant filed a rejainders
challenging the allaged validity ef the ordar of removal stating
inter alia that ne notice ef such disciplinary actisn uwas ever
sent to ths last address er any address of the applicant available
in the office recerds and nathing was dons by the railuay
authﬂrltias in respect of missing of the husband of the appli—
cant and the applicant being the wife of the daceasaed employser
the sutharitiss did not even think to intimats the applicant in
anf way abmut}the ailegad drastic step taken by them by uay
of such removal,
6. Se the primary consideration in this cass is yhesther
this remeval erder can be said to ba illegal in this precesed ing
when the @pplicant has ceme up with a rejeinder on recaipt ef
@ reply frem the respendentss en the ground that the remeval
;rdar is vielative of Article 14 of the Cengtitution and Rule 14
ef Railyay Servants (Discipline & Appeal) Ruless 1968. In erder
ta justify the nop-availability of recerdss the respondents have
preduced the letter dated 15th Julys 1997 (annexure *R/S' te the
reply)» but the said letter does net indicate that the sy therity

had finally closed ths exercise of ssarching the documents called
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for regarding sattlement of the claim of the applicant. It is
found from the letter that efforts are continuing to ssarch ayt
the dacuments énd information yill be given if the same is
@vailable at @ later date., From this statement in the letters it
cannoet be said thut the documentsy after due sesarchy cesld net
‘be made available. Houaver» the services records of a Govt,
employse are valuable documsnts and that sheould bs presarved
carsfully by the depirtmant. 50 I canpnot accept the contention
of the respondents that documents relating to the scrvic§ of
the applicant are not available in the department since the
letter dated 15th Julys 1997 speaks @bout the missing of ene
voucher yhich ceuld not be presesrved iﬁ terms of managemant ef
records (1969). Nso axplanati-ﬁ whatsesver has bsen given from
the side of the respandents uhy the reélrdsvef the applicant

1 den Yehnva
which are valuable daeumentsrpa be miintainad by the respoendentss
ceuld not be produced before thig Tribqnal fer proper adjudication
and decisien of the claim of tha applicant. It is also Feund that
ths applicant made an application in the year 1978 for compa-
ss iendte “ppeintment and the matter is\panding before tha
@u therity fer decision. Se from the date of missing of the
husband of the applicant and ths date af spplication fer
dppointment on compassion@te grounds it is & peried of 8 years.
Tha department could then have taken prépar steps for preserva-
tion of documents for the purposs of dispesal of the representa-
tion of the applicant. In the abgencs of any material annexesd
te the reply regarding non-availability‘af service record of
the applicants 1 have no hesitation but 'te hold that ths impugned
erder of removal yd3s not pdssed in accerdance with the rulesy as
the applicant in her rejoinder has denied that sny cemmunication

relating te ths fomoval of har husband From service was ever
. - s oy i va%’('w ‘
XL’////////;tnt to heﬁkat her address nor yas this fact conveyed to her
: af ter F%&iﬁg of her application fer céﬁpéssienﬂta appointment.
As 1 have already discussed» the plea of remeval from sérvice

hd3g bmen taken by the respondents mnly‘iﬁ thsir reply. The

respandants alse could not produce @ny decumsnt te satisfy me

tha ‘
t they have ever comminicateg the decisian of remeval from
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service of the applicant'a hushand amvsn after filing of the
repressntation by her te the Minister Incharge for Railyays
(snnexure '8' to the application)., The respnnaents alse did
not preduce the repert af the enquiry off icer en .the. basis
af which actien wag taken and it yas statad by the léttar
dated. 3rd Junes 1992, that E,A, is not admissibhle., IF the
report of the Pl as preduced bsfers the caurty the ceurt
beuldbigarmeiatcfhlu the PI came to .the conclusion that the
epplicant's husband yas remeved from ssrvice.
T 1 have ne hesitatien to held that the order of remsval
is net sustainable in viey of the nen-fol lewing ef the required
precedure for the purpese of remesval froem service for unautho-
rised absence. According to the respendentss the applicant'é
husband wag feund missing frem 1970s but it is not understeed
why no struck off erder of his name has been issued frem the
establishment by the autherities even after the order of
removal frem sarvica}'lt is to bs méntianad that mere absence
frem duty m8y not ameunt te misconduct unddr discipline and
@ppe@l rules. In erder to remove a persen frem servics feor
unau thorised absences @ cenclusien must be draun that he
remained absent intsntisnally er veluntarily and that absence
ameunts te miscenduct. Respendents @lge cayld not shey any
paper yhether any decision was taken in this regard er net
hu sband
and uhether the applicent/uas guilty ref miscenduct @s @alleged
in the letter dated 3.6.1992, Ther@ is ne deubt in my mind
that @ yife has @ legal right to challengs the remnval srder
of her husband yha has baen presumed to be dead af tar being
unheard ef for 7 yasars.for getting pcnsienary'henefits and
sther legel benefits under service jurisprudence.
8B In view of the aferesaid circumstancas: since the
respondents failed to preduce any matsrial sr cegent svidence
befare me that the erder of remeval of the husband ef the
applicant  8s passed in accerdance yith lay the same cannet

be accepted. Resgarding appeintment of ths applicant er her sen

en cempessiondte gqraund under the present circumstances:s 1 have

already held that the @pplicant is still in distress since
009/‘



ne ene is earning in her family. The schems Fer comp&gsiondte
appeintment wes Framed by the Rﬁiluay autherities te give somms
benafit to the family members ef a dsceased emp leyee who died

in harnaasgs lsaving the Pamily in distress, Since iha presant
dpplicant is still in financial hardships 1 held that such dslay
would net disentitle the applicant te get apprepriate relisf in
this case. 0On & parusal of agg::ig;ﬁf/annexura 'R/4Y ta the
reply relating to scheme fer cempassisnate appeintments -it is
found that it has been mentiened in the scheme that"yhen affaring
3ppeintmant on compassienate ground ta a yidow sens dayghters
etc.» it need net be checksd up yhather ansthar son/daughter is
@lready yorking but in ne case sheuld theore be more then ens
appeintment against one duatnﬂmaéical incapacitatien, It should
net be permitted yhare the Pamily wants another sen eor daughter

| ta be emplayed in lieu eor in additisn te an dppeintmant already
mads en cempassisndte greunds. Once an'appcintmant en cemp@ssisnate
greund ef tﬁe ward/ yidey hag besn made in a particylar caﬁegory:
na changs ef categery is 5ubsoquontly permissible." Frem the
@feresaid previsisn of the schems it is feund that the @pplicant
is éntitlad to claim cnmp?ssilnato appeintmant till dates since
nebady is marning in her family ner: was her sen and dayghter
employed after tha dsath of her tusbend, Thersferes I think -
this @ fit ca@se te issue @ dirsctien upen the raspondaﬁts to
considar the case of the applicant sympathetically fer giving
compassionate appeintment te her er ts her seny Dibyendu HBaner jes
if tﬁe son hag alresdy filed any applicatien befere the ay therity
fer giving cemp@ssjonate Sppeintment te him.

9. The Hen'blas Apex Ceurt in the case of S5,R.Barnala va. UOI
AIR 1997 SC 27 has epined that the bar of limitatien cannet be

" pleadaed by the Gevernment yhen the depargmant have thamsalvas

”

bt T Lerks | L
dafaylted te the request made fRez-c ' i

10. Fer the aferesaid reasenss respendents are directed ts

censider ths case of tha applicant er her sen Dibyendu Banerjee
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fer the purpesa of giving cempassisnate appuintmaht and the {}
\

decision taken by them be cenveyed te the applicant, The entire .
axarciéc be cempleted by the respendents uithin a peried aF.Feur
ment hs Prom the date of communicatisn ef this erders 3? a vacancy
is available in the rziupﬂrtmanto« Www
békﬁhgfgék the erdasr of remeval fFrom service ef the appllcant'
husband is nat sustainable under the law.

11, Applicatien stands dispesed of,. Na erder is passed ag

to costs.

(DsPurkayagtha) |
Jud icial Member



