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ORDER 

The applicant, Smt.Arati I'Likherjeop Widow of Late Nemal 

Chandra Banevjee, Suitchman, who was posted at Jhargram under 

S..Railway, has  filed this application being aggrieved by 

the act of deprivation of the benefit of compassionate appoint-

ment to her or to her son, Dlbyendu Banerjees as her husband 

was found missing from August, 1970. The applicant states that 

she intimated the police station at Jhargram and also the Railway 

authOrities about the sudden missing of her husband. The appli-

cmnt applied for emplayment on compassionate ground an the 



: 2 - 

basis of the presumption. admissib la under section t08 or the 

Cvidence Act after a lapse of more than 7 years# on the 

presumption of her h.aeband being dead, as he was unheard of 

for more than 7 years. But the respondents did not take any 

action in this regard for granting her the compassionate appointr 

ment though at that time she was in distres8 condition with 

a daughter aged 7 years and a son aged 5 years with no earning 

mezther in the family at that time. Since the department did not 

take any action in this ragrdt she made representation to the 

Hon'ble Minister 1n.Charge of the Railways on 12.6.1978 (annexur, 

'B' to the application). Thereafter, the Sr.Divisional. Personnel 
by his letter dt.11.7.1979 

fticer, Kharagpur, S.E.Rai1way.intimatad the applicant to 

produc, a certificate from the civil authority as an act or 

evidence in order to process her employment case furthe.(annax 

ure 'C' to the application). Thereafter, by another letter dated 

3.1.190 (annexure 1 0' to the application), the Sr.DPIO, Kharagpur, 

intimated the applicant again to obtain a certificate from the 

civil authority and to produce the same as an act of evidence 

in support of her missing hjsband for the purpose of employment 

assistance as well as for payment of settlement dues of her 

husband, Nemal Chandra 82nerj. In the meantime, the applicant 

tiled title suit no.308 of 1979 in which the railway— respondents 

were not made party. The applicant obtained declaration to the 

property of the deceased, Nemaj Chandra Banerjee, from the civil 

court on the ground that her bsband was found unheard of for 

more than 7 years and it is also Pound that the civil court also 

passed an order of injunction against defendants 1 and 2 of the 

title suit by permanently restraining them from claiming any 

property of Nemai Chandra Banerjee. The applicant also obtained 

a succession certificate upon riling succession case no.215/88 

V from the competent civil court (annexure 'C' to the application). 

It is foudd that the decree in the title suit was obtained on 

5th June, 19819 and the succession certificate was obtained on 

20th Julys 1989. It is ajo fjnd that the applicant made 
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representation to the Sr.DPO, S.E.Railway, Kharagpur. on 

23.3.1990 for granting compassionate appointment on the grQjfld 

stated therein. She has also produced the certificate obtained 

from the civil crt as an act of evidence, as requested to her 

by the department, but no action has been taken by the respondents 

on her prayer even after the filing of Advocate's notice upon 

the respondents. Hence' the applicant has approached this 

Tribunal for granting compassionate appointment. It is also 

stated by the applicant that she is not getting family pension 

whatsoever on account of death of her husband tili date and the 

applicant is still in distress and unable to survive for want 

Of financial assistance as prayed for. 

2. 	The respondents have filed a reply denying the claim 

or the applicant, stating inter aija that the claim of the 

applicant is not enforceable under the law  and the applicant 

is not entitled to get any benefit in this case since the 

applicant's husband, Nemai Chandra Banorjee,  was  removed from 

service in 287.1972 for unauthorised absence since 1970. The 

respondents have produced a letter dated 3rd June. 1992 (annexure 

'Rh' to the reply)v which shows that a coimtunication has been 

made to the Chief Personnel Qfficer (RP). S.E.Railway, Garden 

Reach, by the Divisional Railway Manager  (P), S.E.Railway, 

tharagpur, where it has been stated that no records are available 

at-  this distant date of over 22 years with the department and 

besides the case tile of employment assistance shows that the case 

was investigated by P1 in the month or March, 1984# and in his 

report it was stated that the e—wple was removed from 

service w.e.f. 28.2.1972. In viu of the fact, E.A. is not admi— 

ible. However, this decision of the respondents has not been 

comnunicated to the applicant till the date of filing of this 

application. 	The respondents have also produced a letter dated 

-'15th July. 1997. Ji1ch states that in terms of management of 

records (1969), the preservation period of the said voucher has  

aready expired. However, efforts ar, still continuing to 

search out the same and intimation will be accordingly given 

when thesame is.availabl,. The said letter is signed by the 
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Divj..Personnel Officer, $.E.Riluay and is addressed to the 

Sr.Oivl,Accounts Qfflcer, S.E.Rily, Kharagpur. Relying on 

these two documents, the respondents have stated that the appli—

cant is not entitled to get any relief, 

3. 	Ld.ceunsel, Plr.S.Das, appearing on behalf of the applicant 

submits that it is a fit case for granting compassionate appoint-

ment on the existing facts and circumstances of the case since 

the applicant is still under starvation and unable to maintain 

her family without any financial assistance as prayed for. It 

is submitted by P.Das that the applicant is flOw 46 years old 

and her daughter and son are also majors the daughter being now 

married and the son being 27 years old. I.0as further submits 

that the son has passed 8.Com  in the meantime. He further submits 

that the resson for the delay in filina this application is that 

the applicant was handicapped in view of the provision or 

section 108 of the Evidence Act since no declaration had been 

'iven by any competent court regarding presumption of death 

of the applicant's Pusband missing since 1970. Since no declara- tio 

n has been m5de by the railuayrespondenta, as required 

under the rules, nor any declaration could be abtained from the  

civil court before 19819 the applicant could not preduce any 

act of evidence in support of her claim though she applied for 

compassionate appointment in the year 1978 i.e. after expiry 

of 7 years from the date of missing of her tueband. However, 

ld.caunsel for the applicant submits that since the applicant is 

still in distress condition and una,?le to survive without any 

employment assistanc, from the respondents on account of the 

presumptive death of her tusband, the scheme for compassionate 

appointment can be applied even now and such delay cannot deny 

the applicant the benefit of compassionate appointment since the 

v/ 
 plicant had no other source of income till this date, He has 

also drawn my attention to the decision rendered by this Tribunal 

in the case of Dr.Nar.ndra Ku mar Jhampety vs. ULU & 0rs. an 

21.8.1995. Ld.cans.l for the applicant submits that since the 

I 	

.applicant has not got any pensienary benefits and has no inceme 

from any søurce, thereby either she may be 0ppQntad on compa. 
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ssienate ground or her eon may be given such appointment, to 

most the situation Si' economic hardship felt by the applicant. 

4, 	f1r.P.Chattarjea, appearing on behalf of the respondents 

submits that since the applicant was found removed from service 

or unauthorised absence, thereby the scheme for compassionate 

appointment cannot be enforced as per the application of the 

applicant. He further submits that this case is a belated one 

having boon filed after a l5pae of 27 years and as such, the 

applicant is not entitled to get any beefjt of compassionate 

appointment. Regarding production of documents and service 

records, ML'.Chatterjee strongly relies on the letter dated 

15th Julys 1997 (annexure 'R/S' to the reply) and also to the 

office note marked anne.jr 'R/3' to the reply. But on perusal 

of 5nnere R/3' it is found that the same is very indistinct. 

5. 	1 have considered the submissions of the ld.coun30l 

for both the parties. It is to be considered by me whether 

the applicant is entitled to get benefit of compassionate 

appointment after a lap5e ci' 27 years from the date of missing 

of her husband as stated in the grounds in the application. 

In this connection, before entering Into the merits of the case, 

I like to refer to the judgment of the Hon'bls Apex Court where 

their Lordahips have said that as a rule' appointment in public 

service should be mads strictly on the basis of open invitation 

of applicat,jons and on merit, in the case of Umesh Chandra 

Nagpal vs. State of Haryana (1994 5CC (US) 909). the Hon'ble 

Apex Court has held that the whole object of granting compassio—

nate appointment or employment is to enabl, the family to tide 

over the sudden crises. Similarly in the case of Sushma Cessi, 

the Apex Court has.helcl that all claims for appointment on 

compassionate grsund should net be delayed. The purpose of 

roviding employment on compassionate 11poundAsAi mitigate 

the hardship due to the death of the breadearnor in the family. 

jch appointment gh&jldp therefore, be given immediately to 

redeem the family in distress. In the instant cases the 



applicant is now 46 years aid and her son who was a miner at 

the time of missing of her husband, is now 27 years old. None 

of the family me1iers is engaged in the department for any 

financial gain. From this undisputed fact it can be safely 

presumed that the applicant is still in distress condition and 

unable to maintain the family withaut any financial assistance 

in employment under the respondents. The sale gr*.snd of refusal 

for giving compassionate appointment from the side of the 

respondents is that they have taken the plea that the husband of 

the applicant bad been removed from service, as it appears from 

aflnexux'e 'R/l' to the reply. The ieiter at annexure 'R/l' 

is dated 3.6.1992 but it dens not show that the decision Is 

contained in the said letter has been corenunicated to the 
OY L'  

applicant .by the respondents. In the reply the respondents have 

not categorically stated that the decision has been comuunicated 

to the applicant In due course. On receipt of the reply from 

the railway—respondents, the applicant filed a rejoinder, 

challenging the alleged validity of the order of removal statinq 

inter alia that no notice of such disciplinary action was ever 

sent to the last address or any address of the applicant available 

in the office records and nothing was done by the railway 

authorities in respect of missing of the husband of the appli—

cant and the applicant being the wife of the deceased employee, 

the authorities did not even think to intimate the applicant in 

any way about the alleged drastic step taken by them by way 

of such removal, 

6. 	5o the primary consideration in this case is whether 

this removal order can be said to be illegal in this proceeding 

when the applicant has come up with a rejoinder on receipt of 

a reply from the respondents an the ground that the removal 

"order is violative of Article 14 of the Cingtitution and Rule 14 

of Railway Servants (Discipline & Appeal) Ruleso 1968* In order 

to justify the nonINavailability of records, the respondents have 

produced the letter dated 15th Julys 1997 (anneJre 'R/5' to the 

reply)p but the said letter does not indicate that the authority 

had finally closed the exercise of searching the doajmentg called 
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for regarding settlement of the claim of the applicant. It is 

found from the letter that efforts are continuing to search out 

the documents and information will be given if the same is 

available at a later date. From this statement in the letter, it 

cannot be said that the documents, after due search, could not 

be made available. However' the service records of a Govt o  

emp1oye are valuable documents and that should be preserved 

carefully by the department. So I cannot accept the contention 

of the respondents that documents relating to the service of 

the applicant are not available in the department SInCe the 

letter dated 15th July, 1997P speaks about the missing of One 

voucher which cajid not be preserved in terms of management of 

records (1969). No explanatish whatsoiver has been given from 

the side of the respondents why the records of the applicant 
v'j doo 

which are valuable dosuments 
I- 

 to be maintained by the respondents, 

could not be produced before this Tribunal for proper adjudication 

and decision of the claim of the applicant. It is also found that 

the applicant made an application in the year 1978 for compa-

ssionate appointment and the matter is pending before the 

authority for decision. So from the date of missing of the 

husband of the applicant and the date of application for 

appointment on compassionate grounds, it is a  period of 8 years. 

The department could then have taken proper steps for preserva-

tion of documents for the purpose of disposal of the representa-

tion of the applicant. In the absence of any material annexed 

to the reply regarding non-availability of service record of 

the applicant, 1 have no hesitation but 'to hold that the impugned 

order of removal was not passed in accordance with the rules, as 

the applicant in her rejoinder has denied that any communication 

relating to the emoval or her husband from service was ever 

ssnt to her at her address nor was this fact conveyed to her 

after Piling of her application for compassionate appointment. 

As I have already discussed, the pies of' removal from service 

I

has been taken by the respondents only in their reply. The 

respondents also could not pr odu ce any d ocu ment to sat isfy me 

that they have ever comntjnjcated the decision  of removal. from 
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service of the applicant's husband even after filing of the 

representation by her to the I'Unister Incharge for Railuays 

(annexure 1 8' to the application). The respondents also did 

not produce the report of the enquiry officer on L:thS bOsis 

of Jiich action was taken and it was stated by the letter 

dat,d;3td kane. 1992k that E.A. is not admissible. If the 

report of the P1 was produced before the court, the court 
LWIAI 

coappreciat,hew the P1 came to-the conclusion that the 

applicant's husband was removed from service. 

7 • 	I have no hesitation to hold that the order of removal 

is not sustainable in view of the nun—following of the required 

procedure for the purpose of removal from service for unautho 

rised absence. According to the respondents, the applicantis 

husband was fOund missing from 1970, but it is not understood 

why no struck off order or his name has been issued from the 

establishment by the authorities even after the Order of 

removal from service. It is to be mentioned that more absence 

from duty may not amount to misconduct under discipline and 

appeal rules. In order to remove a person from service for 

unau thorised absence, a conclusion nust be drawn that he 

remained absent Intentionally or voluntarily and that absence 

amounts to misconduct. Respondents also could not show any 

paper whether any decision was taken in this regard or not 
hjsband 

and uhether the applicantwas guilty •t misconduct as alleged 

in the letter dat,d 3.6.1992. There is no doubt in my mind 

that a wife has a legal right to challenge the removal order 

of her husband who has been presumed to be dead after being 

unheard of for 7 years.Por getting ponsionary benefits and 

other legal benefits under service jurisprudence. 

-8. 	In view of the aforesaid circumstances, sines the 

respondents failed to produce any material or cogent evidence 

before me that the order of removal of the husband of the 

applicant was passed in accordance with law, the game cannot 

be accepted. Regarding appointment of the applicant or her son 

on compassionate ground under the present circumstances, I have 

already held that the applicant is still in distress since 

0 
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ne one is earning in her family. The scheme for compassionate 

appointment was framed by the Railway authertieg to give some 

benefit to the family members of a deceased employee who died 

in harnes5, leaving the family in distress. Since the present 

applicant is still in financial hardship, i held that such delay 

would not disentjtle the applicant to get appropriate relief in 

this case. On a pesal of 	 'R/4' to the 

reply relating to scheme for compassionate appointment, it is 

Pound that it has been mentiened in the scheme that"uhan •ffering 

appointment an compassionate ground to a widOw, sea, daughter, 

etc., it need not be checked up whether anather sen/daughter is 

already working but in no case sheuld thore be more than one  

appuintment against One deatmedjcal incapacitatj.n* it shcul 

not be permitted ikiere the family wants another sun or daughter 

to be employed in lieu at in addition to an appointment already 

made on compassionate grounds. Unce an appointment an cOflp5ssisnate 

grsund of the ward/wid.w has been made in a partic lax cateqery, 

no change of.  cateq.xy is subsequently permissible,0  from the 

aforesaid ptsvisi.n of the scheme it is found that the applicant 

is entitled to claim cempassisnate appointment ti]l dat.t since 

nebedy is earning in her family not',  was her son and daughter 

emplayed after the death of her hisband. Therefere, I think 

this a fit case to issue a direction upon the respondents to 

cnsidar the case of the applicant sympathetically for giving 

compassionate appointment to her or to her sen.Dibyendu Banerjee, 

if the son has alredy filed any application bifere the authority 

for giving compassionate appointment to him. 

9. 	The Hcn'bls Apex Court in the  case  of $.R.Barnala vs. U31 

A IR 1997 SC 27 has Opined that the bar of limitation cannet be 

pleaded by the Gsvernrnvnt when the department have themselves 
/ 

V 	defaulted to the request made 

10* 	for the aforesaid reasons, respondents are dfrct.d to 

consider the case of the applicant or her sin, Dibyendu Banerjee 
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Per the purpose of giving compassionate appointment and the 

decision taken by them be conveyed to the applicant. The entire : 

exercise be cothpleted by the respondents within a period of four 

months from the date of communication of this order, f a vacancy 
j 	 - 

IL 
is available in the departmont s.a-h's aideeraW 

bi.at the order of removal from service-of the applicant's 

husband is net sustainable under the 

11. 	Application stands disposeI of. No ardor is Passed as 

to cOsts. 

(D.Pu rkayastha) 
Judicial member 


