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Heard on 12.11.99 	 Order on : 

One, Sri Nirmal K.*nar Sarr, who belongs to General 

Cate!ory has filed this O.A. challenging the selection of respcndeflt 

No.4, SriJoydev Saha. to the post of Extra Deparnental Irarich 

Post Mastr in Saharan Extra Departmental Iranch Office, lurdwan 

in pursuance of the notification dated 13.5.96(AnnexUre ' 	to 

the app.).. According to the applicant, he applied for the said 

post of ED'M 	lahararl £D0) alonwith other candidates ad 

he possessed highest marks in Madhywnik Examination amoflst 

all of thm. Therefore, the respondents should have selectJ-

him for te post of EDIPM as per rules. But the respondents 

selected one,, Sri Joiev Saha, respondent No.4 who belongs to 
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OBC community(as stated by the respondents) i!nOrirlg  his le!itimate 

claim for the said post. So, the respondents acted arbitrarily 

and ille!ally in the matter of selection by giving preference 

to O$C category and thereby the appointnent of respondent No.4 

is liable to be quashed ind in place of respondent No.4 he should 

be appointed in the post of EDIPM, 

Respondents denied the claim of the applicant by filmg 

written rep1y to the O.A. It is stated by the respobdents that 

te alle!ations as made in the application are not correct. It 
said 

is denied that the applieant fi!ured top in theselectiofl and 

it is stated that no sth panel was prepared by the department. 

The respondents stated in the reply that there were two OBC 

candidates amon!st the applicants for the said post and selection 

was made !ivin, preference to the best OBC candidate as per the 
dated 13,5,96, ?.nnexure 'B' to theaPP.) 

Notification and the Notificationhitself speaks that OBC would 

be preferred for the post. It i4l further stated that had there 

been no OBC candidate available, candidates other than OBC could 
,(. 

have been selected and the applicant was aware of the  said1preference. 

As the applicant doesxot belon! to OBC  cate!ory,  he was not 

selected. The respondents also stated that the respondent No.4, 

Sri Joydev Saha was duly selected for the post and joined office 

on 8.8.96(Mnexure R,III). So, his selection cannot be said to 

be illea1 or irregular and thereby the application should be 

dinissed. 	- 
for the applicant, 

Ld. CounselL  Mr. 1. R Das strenixusly argued before us 

that the applicant possessed hi!hest marks in Madhyamik Examination 

amorist the candidates who appeared for the post in question and 

therefore, he ou!ht  to have been selected on the basis of Mrit. 

He further contended that preference cannot be !iven to the 

OBC candidates in the matter of recruibuent for a single post 

ignoring the merit of other candidates who appeared in the said 

selection. Mr. Das relied on the Judrnent of the Hon'ble apex 

Court reported in Supreme Court Service Rulins( 1950..1994), Vol.8 

of Andhra Pradesh V, P. Dilip Kirnarf 

0 i1d! and another ith-'- he.c.ases. Referrjn to 	saidement, 



- 

he submitted that entire action of the respondents in the instant 

case is highly arbitrary and in violation of Article 46 of 

the Constitution and therefore appoinbnent of respondent No.4 
should 

should be dinissed and necessary directionshbe 'iven to the 

respondents to appoint the applicant in accordance with his 

merit. 

Id. counsel, M •  S. Ray appearing o*i behalf of the 

official respondents and Mr. D.C.  Sinha appearing on behalf 

of the private respondent No.4, jointly contended that the 

application is misconceived one and is liable to be dismissed. 

They submitted that the applicant did not challenge the notification 

dated 13.5.96(Anriexure '' to the app.) wherein it is specifically 

mentioned that te post is preferred for OC cate!ory. But ma4ik 

be considered for unreserved community/PH candidates alsoand 

the applicant appeared before the selection committee knowing 

the teirns and conditions of the notification and selection was 

done as per that notification dated 13.5.96(Annexure 'V to the app.). 

So, no irregularity or arbitariness was made in the matter of 

selection of respondent No.4 who belongs to OBC community and 

was found otherwise fit for the post. 

We have heard the ld. counsels for both sides and have 

perused the records. 2e respondents have produced the selection 

list alonwith the reply(Annexure AII) • On a perusal of the 

said selection list we find that the applicant obtained higher 

marks in Madhyarnik Examination than respondent No.4 and from 

that point of View he was eligible for appoint ment to the said 

post of ED1PM, But in the notification dated 13.5.96(Annexure 'I' 

to the app.) it is clearly mentioned that preference wuld be 

'iven to the OC candidates and that means if no suitable candidate 
candidates from 

from OBC  community was available only thenLother categories wohld 

be considered ' The applic.nt'iinpearedin the selection 

knowing the terms and conditions of the notification and without 

raisins any obj ection. As the respondents obtained suitable 
have duly 

candlaate from the OC community, theyselected respondent No.4 
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as per rules and the question of appointment of the applicant 

did not arise. Moreover, the applicant did not challenge the 

said notification dated 13.5.96(Annexure 'I' to the app.) before 

appearing in the interview for appointment to the said post of 

EDWM and for that reason he is estopped to challenge the selection 

and appointment of 	 4io is from OIC community. 

In the J idient of the Hon' ble Apex Court reported in 1993(3) 

SLJ-230(Pravin Jindal V.  State of Haryana) it is held that 

mere appearance at.the selection test does not clothe a candidate 

with the right to selection end/or appointment. We have also 

gone thro ugh the j  udient of the H on' ble Sup rune Court reported 

in Seme Court Service ulIng.( 195o..1994), V01.8 in the matter 

of Government of Andhrapradesh Vs. P. Dilip Kumar and another-400 

as subnitted by the ld. counsel for t, applicant, Mr. X.R.Dag. 

n a perusal of the said judgent, we find that it does not 

help the applicant in any way since it is not applicable in this 

case. 

6. 	In view of the aforesaid observations, we do not find 

any irregularity or illegality in the matter of selection of 

respondent No.4 in the post of EDM in pursuance of the notification 

dated 13.5.96(Annexure 'I' to the app.), and we are of the view 

that the application is devoid of any merit and is liable to be, 

dismissed. Accordingly, we diuiss the application awarding 

no Costs. 

( G.S. MAINGI 	 ( D. 'PURKAYAS2A) 
ME4lEA(A) 	 MNlEA(J) 

s.m. 


