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One,' Sri Nirmal Kumar Sarkar, who belonegs w General
Category has filed this O,A. challenging the selection of respondent
No.4, SrigJoydev Saha té the post of Extra Departmental Branch
Post Mastier in Bahafan Bxtra Departmental Branch Office, Burdwan
in pursuahce of the notification dated 13.5.96(Annexure 'B' to
‘the app.)z. According to the applicant, he applied fc:ar.: fhe said
post of El';)m’M ‘et Baharan EDW?Q alongwith '@ther candidates and
he possaséed hieshest marks in Madhyamik Exa.minatien amongst
all of thém. The refore, the respondents should have selectadl

him for the post of EDEFM as per rules, But the respondents
selected épne, sci Joydev Saha, respondent No,4 who belonss to
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OBC community(as stated by the respondents) ignoring hig legitimate
claim for the said post. ©Se, the respondents acted arbitrarily
and 1llegally in the matter of selection by giving preference .
to OBC category and thereby the appointment of respondent No, 4
is liakle to be quashed &nd in place of regpondent No,4 he should
be appointed in the post of EDBPM,
2. Respondents denied ihe claim of the applicant by filing
written reply to the O,A, It is stated by the respohdents that
the allegations as made in the application are not correct., It
is denied that the applieant fisgured top in mz.:ﬁcuon and
it is stated that no sueh panel was prepared by the department,
The respondents stated in the reply that there were two OBC
candidates amongst the applicants for the said post and selection
was made eiving preference to the best OBC candidate as per the

dated 13,5,96, Annexure 'B' to theaPP.)
Notification and the Notification/itself speaks that OBC would .
be preferred for the post, It i3 further stated that had there
®een no OBC candidate available, candidates other than OBC could

A ecde €

have been selected and the applicant was aware of the said preference.

As the applicant @doe&not belong to OBC category, he was not

“

g

selected, The respondents also stated that the respondent No,4,
Sri Joydev Saha was duly selected for the post and joined office
on 8,8,96(Annexure R,III), So, his selection cannot ke said to
be illegal or irregular and thereby the application should be
dismissed, - |

for the applicant,
3. | Ld. counself Mr, B.R, Das strenuously areued before us
that the applicant possessed highest marks in Madhyamik Examination
amongst the candidates who appeared for the post in question and
therefore, he ought to have been selected on the basis of mérit,
He further coﬁtended that preference cannot be ¢iven to the
OBC candidates in the matter of recruitment for a sinele post
ienorineg the merit of other candidates who appeared in the said
selection, Mr, Das relied on the judement of the Hon'ble Apex

Court reported in Supreme Court Service Rulings(1950-1994), Vol,.8

MW'CG@vemmmt of Andhra Pradesh Vs, P, Dilip Kumarf"
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and anomer‘)w!.mkhoa.acases. Referrin_g mﬂtgaslaid judeement,
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he submitted that entire action of the respondents in the instant

case is highly arbitrary and in vieolation of Article f{ﬁ of

the Constitution and therefore appointment of redSpandent No.4

should be dlmisscd and necessary dimctienzi;il given to the

t‘.‘l’spondents to appoint the applicant in accordance with his

merit,

4\. Ld, counsel, Ms, B, Ray appearing of;;j'behalf of the

official respondents and Mr., B,C. Sinha appearing on behalf

of the private_ respondent No,4, jointly contended that the

application is misconceived one and is liable to be dismissed,

They sukmitted that the applicant did not challenge the notification

dated 13,5.96(Annexure 'B' to the app.) wherein it is specifically

mentioned that t&l‘gp post i'ifs:fﬂ?n:efermd for OBC category. But magyhf

be considered for unreserved cemmunity/PH candidates alsozand

the applicant appeared before the selection committee knowing

the tems and conditions of the notification and selection was

done as per that notification dated 13,5.96(Annexure 'B'to the app.).

So, no irregularity or arbltariness was made in the matter of

_selection of respondent No.4 who belonegs to OBC community and

was found otherwise fit for the post.

5. We have heard the ld, counsels for both sides and have

perused the records, The respondents have produced the selection

list alonewith the reply{Annexure R-II), On a perusal of the

said selection list we f£ind that the applicant obtained higher

marks in Madhyamik Examination than respondent No,4.and from

that point of view he was eligible for appoint ment to the said

post of EDBPM, But in the notification dated 13.5,96 (Annexure 'R’

to the app.) it is cleérly mentioned that preference would be

given to the OBC candidates and that means if no suitable candidate
candidates from

from OBC community was available only then/other categories wobld

be considered .@P‘Ihai:] applicmt@ﬁﬂpéé@ﬁn the selection

knowing the tems and conditions of the notification and without

raisineg any obkjection, As the respondents obtained suitable

- have dul
candidate from the 0BC community, th:ylselegted respondent No, 4
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as per rules and the question of appointment of the applicant
did not arise. Moreover, the applicant did not challense the
said notification dated 13,5.96(Annexure 'B' to the app.) ‘before
aprearing in the interview for appointment t-.'o't:he said' poét of

EDBPM and for that reason he is estOpped to challenge the selection

and appointment of réspon“aent No.4 ;who is from OBC community,
In the judgment of the Hon' ble Apex Court reported in 1993(3)
SWJ-230(Pravin Jindal Vs, State of Baryané) it is held thaf;
\mere appearance at the selection test does notr clothe a candidate
with the right to selection axxd/or appointment, We have also
gone throush the j@mmt of thes Hon'ble Sizprane Court reported

(Breme Court Service Rulineas(1950-1994), Vol.8 in the matter

. ]
of Government of Andhrapradesh Vs, P, Dilip Kumar and another-400

as submitted by the 1d, counsel for t’gé applicant, Mr, B,R, Das,
On a perusal of the said judghent, we find that it does not
help the applicant in any way since it is not applicable in this
Case,

6. In view of the aforesaid observations, we do not find
any irregulax;ity or illegality in the matter of selection of
respondent No,4 in the post of EDBPM in pursuance of the notification
dated 13,5.96(Annexure 'B' to the app.) and we are of the view |
that the application is devoid of any merit and is liable to be
dismissed, Accordingly, we dismiss the application awarding

no costs,
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( G.S. MAINGI ) ( D.- Pummsm\)
MEMBER(A) ‘ MEMBER(J)

S.M,



