L CENTRAL ADMINISTRATIVE TRIBUNAL
CALCUTTA BENCH. -

No. O.A. 985 of 1996.

‘Present : Hon'ble‘ﬂi, B.C.Sarma, Member (Aj

|
|
1 SWAPAN KR. GAYEN

l\ . " o

|

For|éppkicant ¢ Mr, B.Mukherjee, Counsel.

UNION OF INCIA & ORS.

Forirespondents ¢ Mr. M.S.Banerjee, Counsecl.
|
l : QR DER

l The dlspute ralsed in this aopllcatlon is about th

Heard Q",; 9.10.96  :: Ordered on : 9.10.96.

M

1mpﬁgned order of transfer issued on the appllcant on 21.3.96
wheﬁeby the applicant was transferred on promotion from Malda

to giljguri.

|

2. | The background of the case is as followslﬁ- The applicant

is an Upper Division Clerk functioning u1der the responaents and -
he ]ontends that in 1982 ‘he was tranaferred to Gangtok Fnd in
19§§lto Barasat and he was again transferred to Balurghat in 1990.
1t 1F the specific contention of the applicant that as per the
oilee memorandum dated 13. 12 91 issued by the Deputy Director

of A@mn. (Training), the Director General of Works, CPVD has
deci#ed that the éfﬁmcera:postedntoL&BBiZoﬁe-will be%gléen%a )
po,tkng -of - theéir* choiceiafter completlon ot tenure of two yearw
subjéct to exigency of aomlnlstratlon. The appllcant cgntends

that(after the completion of two years of service in th% IBB Zone,

as pgr the said 0.M., he was entitled to get a transfer to a

station of his choice and accoBdingly, keeping in view of his -
family COhstrainE'hé had inddcated that he would like to\go to
Maloa. It is his further contention that although the transfer -
ordeq was issued by the aoogggélate authorities,in this tase,
tranﬁferrlng him ;tos Malda /o Balurghat, he was not relbased

by thb Executive Engineer, Balurghat in admlnlstratlve interest.
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He,therefore, continued to stay in Balurchat. The applicant

fr@m time to time went on representing with the prayer that
th‘t said transfer order should be enforced and he shoulc be
shifted to Malda. The applicant is particularly aggrieved by
thg fact that although thére was a vacancy in Malda, he’was not
acTommodated after the period of retention of two years from
the date of the transfer order was over. The applicant further
avérs that meanwhile he was earned promotion as Head Clerk and
heiwas posted to Siliguri by the impugned order, ‘Against the
imbugned order,he has also submitted a representation, but that

|
was not considered favourably by the respondents. The applicant

~ feels aggrieved by the fact that although there was a vacancy

ofLHead Clerk in Malda and at least four off;Fers haﬁe been
posted there alr@ady, his c zse was not considered by the
respondents. The applicant also submités that there has been
still a vacancy existéoin Malda as on thé date of h;afing.
Being aggrieved thereby, the instant application has been filed
with the prayer that the impugned order bf transfer be quashed
and set aside and the respondents be directed to transfer him

to {Malda as Head Clerk on promotion.

3. The case has been opposed by the respondents by filing a

detailed reply. The stand taken by the respondents has been
that there has been certain suppression of material factsmade

by ithe applicant in this application. First of all, althuugh

it |is true that the applicant hagﬂggsted in Gangtok and Barasat,
but that posting order was made éﬁcording to his own choice.
Secondly, after the transfer order was issued transferring him
fro% Balurghat to Malda, the applicant himself haf submitted

a ﬁeprésentation to the authorities conc;rned with the request
tha} he may be kept in Balurghat since he was not in a position
to lgo on transfer to Malca considering the exigency of the
eduEation of his children in the higher class. A copy of the
said representation has been set out at ‘annexure-~R3 to the reply.
The;respondents contend that the applicant's transfer order to

Mal&a was not effect8d mainly at his instance and}ultimately)
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he Vas given promotion to the post of Head Clerk and posted at
Siliguri where there is facility available of English medium
schpml for his children; nron-availability of the same was the
onl§ ground for which he had represented for going to Malda. It
is Fhe stand of the respondents that since the appliCant.has given
pro&otion and he has accepted it, it is incumbent on his part to
go %n transfer to Siliguri} otherwise)he should forego the
pro&otion. The respondents have also denied the allegation made
by #he applicant, particularly against the respohdent No.3, who

is %uperintending Engineer (Coordination) EZ Circle, C.P.W.D.,

Calcutta. They have, therefore, prayed dismissal of "the

application on the ground that it is Gevoid of merit.

4. ' The applicant has also filed a rejoinder,” which I have

perused.

N \.
5. | During hearing, Mr. Banerjece, 1d. counsel for the responden-

ts, invited my attention to Chapter 4, Section 8, para 23 of the
CPWD Manual on Staff, Establishment, Opganization and Office
Procedure. The said para deals with the effect of refusal to

acc#pt promotIon to avoid transfer. I have peruwed the contents

| .
of this para, but I find that the provisions contained therein

are’mainly for determining the effect on refusal of promotion

by én employee. 1 am, therefdre, of the view that the said para

|
does not have much relevance so far as adjudication of the

1

instant case is concerned. Mr. Banerjee submitted before me
‘ .

a cdpy of the judgement dated 145.96 passed by this Bench in

0. A 579 of 1995 (Debasish Chatterjee Vs. U.0.I.& Ors.), which

deaﬂs with transfer on promotion. I find tha facts involve
in tpis case are differemt from the facts of the present case.
Morebver, thé applicant therein was a Stenographer whereas the
instbnt applicant is UIC, who has:much transfer liability. The

: of
.judgement is, therefore, not much/help, in my view, in adjudica=-

ting the instant case. (i;&ﬂ'\
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6. I have edamined the matter carefully after hearing the
I

leérned counsel for both the parties, perusing records and

aljo considering the facts and circumstances of the case.
Undisputedly, the applicant was posted to Balurghat, which falls
within the IBB Zone and is a hard station. Therefore, as per
thé said O.M. dated 13.12.91, the applicant is required to be
posted at his choice station after completion of two years at
such station subject to the exigency of administration. 1In this
cage, said provision was also followed by the responcdents and
th% applicant was posied on transfer frém Balurghat to Malda in

19?3. However, although the applicant was not released by the

,Executive Engineer despite the instruction of Superint@nding

E%gineer from Calcutta in the interest of public r .. since no
sdbstitute was posted, I find thd the applicant himself had
represented to the authorities for his retention at Balurghat
on the ground that at the materlal time, hhat is so;zylme in
March, 1994, he was not in a position to transfer his family
fﬁom Balurghat to Malda since it was not possible on his part
tdé get admission in the English mediuh school at Malda in that
year. On the basis of that representation, the applicant was
r?talned in Balurghat. However, the validity of the order of
rétentlon b&d expired on 21.9.95 after the period of two years
when the applicant had again become elegible for getting transfer
Mr. Baner jee argues that since the applicant had stayed in
B;lurghat on his ownfchoice, the hard station become a choice
s%ation ahd so the guideline of 1991 was not applicable. I
h%ve considered this aspect of Mr. Banerjee's submiassion, but
Igam not impressed by it. Since earlier the applicant was
functioning in a hard station,by virtue of the éaid O-M-; he
Jould claim station for getfing hiﬁ transfefred on his own
c%oice. There is no doubt, that as §er law laid down by the
Hon'ble Apex Court in the case of Union of India & Ors. Vs.

S L.Abkas, reported in 1993(2) AIJ 147, the guidelines regarding
ﬂransfer do not confer an enforceable right upon the govermment
| | @\/

|



™
e T N

o

5,

servant. There is no doubt that the said O.M. has given riset

to.a cause for con51der1ng on the part of the respondents hs
request for transferring him to a place of his choice. I find
in this c ase, that the Superlntendlng Engineer, Calcutta had
issued orders on the Execuliive Enginecer, Balurghat to release
the applicant, but the applicant was not released. Basically
it| is matter between the Superinténding Engineer and the

Executive Engineer, but the impression which I get is that the

applicant was not released in publlc interest and at the same

tlme there was a represenhatlon submitted by the applicant -

_ hlmself that at that particular p01nt of time he was unable to

move to the place of posting. Meamwhile, the applicant was

given promotion as Head Clerk and hé was pos@?in Siliguri, efkze,
at| least the dif ficulty of not having CESE schoél_is not there.

I also find that the applicant has accepted the transfer order to

Siliguri, but he has not moved and asked for a posting in Malda

instead of Siliguri, since, acCordihg to him, Malda was indicated
earlier,after completion of'tw6 years of service at Balurghat,
as|his choice station. Mr. Mukherjée 1d. counsel,-also invited
my| attention to a number of annexures 1n the application whereby
ppstithgoon

he wanted bo prove that certain other persons, who were given /.
promotion to their choice place and thereby, the authorities

concerned had discriminated against him. However, Mr. Baner jee

submitted #btt if on promotion an employee does not move and
st%ck to get a place of his own choice,that will result in |
ad&inistrativa'problem, which cannot be allowed. Normally, in
su¢h a situation there would'have been a strong case to interfere
with the order of transfer of the‘épplicanf, but I refrain from
doing so on the ground that I find that the applicant himself

had submitted a representation at that stage before the authorities

'-coqcerned to keep him at Balurghat.' I am, therefore, of the view .

that aporopriate order to be passed in this case will-be to issue

a suitable direction on the respondents in the matter.

(4
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7. I further note that the respondents have stated in their
reply that if the applicant joins at Siliguri, his case for
transferring him to Malda will be considered. In view of the

above, I am of the view tﬁét there is no justifiable groynd for

interefering with the impugned transfer order -and at the same time

I would like to order because of the particular background of this

}vcas‘ﬂthére are circumstances for which any prayer submitted by the

-appqicant for transfer from Siliguri to Malda should be considered

by the'respondenté. I have been given to understand that there is
a vacancy in Malda. In view of the above, the.appliéation is
disposed of with the direciion that the applicant shall join at
Saliguri within two months from the date of communlication of this
order. I grant him liberty to file representatidn before the

appropriagte authorities for his transfer from Siliguri to Malda.

On receipt of such representation, the authorities comearned shall

sympathetically.consider his representation and pass appropriate

orders thereon keeping in view the observation made in the

- judgement and alsd the background of the case. Such appropriate

order shall be passed within a period of one months from the date
of receipt of the said representation and the result thereof shall

also| be communicated to the applicant. I also direct the Ires pone
' at lalda

dent# to keep one post of Head Clerk vacanﬂﬁ provided there is a

vacalcy as on today and that post shall not be filled up without

‘Considering the representation to be filed by the applicant.

No o#der is passed as regards costs. .

( B.C.Sarma )
MEMEER (A)
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