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OR IJER 

The dispute raised in this application is about the 

impgned order of transfer issued on the applicant on A.3.96 

wheieby the applicant was transferred on promotion from. Malda 

to ~iljguri- 

20 The background of the case is as follows : The applicant 

is anUper Division Clerk functioning under the respo, ents and• 

he contends that in 1982 he was transferred to atgtok nd in 

19B to Barasat and he was again transferred to Ba1urgh.3t in 1990. 

It i the specific contention of the applicant that, as ,er the 

off ice memorandum dated 13.12.91 issued by the Deputy Drector 

of Arnn. (Training), the Director General of Works, CPW has 

decied that the ffñzersi po&tedrroiBBZore wili be.ieh 	: 

tost .ncjof th ir choice after oompIet.ión:.ofte nure of to years 

subjct to exigency of administration. The applicant cntends 

thatafter the completion of two years of service in th IEB Zone, 

as pr the said 0.M., he was entitled to get a transfer to a 

station of his choice and accoZdingly, keeping in view of his 

fami1y constrainhe had inddLcated that he would like to go to 

Ma1d. It is his further contention that although the tHnsfer 

ordexi was issued by the appropriate authorities,in this ase, 
-from 

transferring him to; Malda /0 Balurghat, he was not relased 

by th Executive Engineer, Balurghat in administrative 4rterest. 
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He,theref ore, continued to stay in Balurghat. The applicant 

from time to time went on representing with the prayer that 

tht said transfer order should be enforced and he should be 

sh.fted to Malca. The applicant is particularly aggrieved by 

the fact that although there was a vacancy in Malda, h?was not 

acommodated after the period of retention of two years from 

th date of the transfer order was over. The applicant further 

avrs that meanwhile he wae earned promotion as Head Clerk and 

he was posted toSiliguri by the impugned order. Against the 

im$ugried order,he has also submitted a representation, but that 

wa not considered favourably by the respondents. The applicant 

feels aggrieved by the fact that although there was a vacancy 

of Head Clerk in Malda and at least four officers have been 

posted there already, his c ase was not considered by the 

repondents. The applicant also subrnitts that there has been 

st.1l a vacancy existry in Malda as on the date of heaxing. 

Being aggrieved thereby, the instant application has been filed 

with the prayer that the infpugned order bf transfer be quashed 

an set aside and the respondents be directed to transfer him 

to Malda as Head Clerk on promotion. 

0 

3. 	The case has been opposed by the respondents by filing a 

detailed reply. The stand taken by the respondents has been 

th4 there has been certain suppression of material factsmade 

by the applicant in this application. First of all, although 

it is true that the applicant had posted in Gangtok and Barasat, 

but that posting order was made according to his own choice. 

Secondly, after the transfer order was issued transferring him 

fro Balurhat to Malda, the applicant himself had submitted 

a representation to the authorities concerned with the request 

that he may be kept in Balurghat since he was not in a position 

to go on transfer to Malda considering the exigency of the 

education of his children in the higher class. A copy of the 

said representaUon has been set out at annexureR3 to the reply. 

The respondents contend that the applicant's transfer order to 

Malca was not effected mainly at his instance and,ultimately)  

I 
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he as given promotion to the post of Head Clerk and posted at 

Sliguri where there is facility available of English medium 

schl for his children ron—availability of the same was the 

only ground for which he had represented for going to Malda. It 

is he stand of the respondents that since the applicant has given 

promotion and he has accepted it, it is incbent on his part to 

go on transfer to Siliguri; otherwise1he should forego the 

prootion. The respondents have also denied the allegation made 

by the applicant, particularly against the respondent '16.3, who 

is Superintending Engineer (Coordination) EZ Circle, C.PW.D., 

Calcutta. They have, therefore, prayed dismissal of the 

application on the ground that it is devoid of merit. 

The applicant has also filed a rejoinder, which I have 

penlised. 

During hearing, Mr. Banerjee, id. counsel for the responden—

ts, invited my attention to Chanter 4, Section 8, para 23 of the 

CPWP Manual on Staff, Establishment, Organization and Office 

Prodedure. The said para deals with the effect of refusal to 

accpt promotion to avoid transfer. I have peru'ed the contents 

of this para, but I find that the provisions contained therein 

are mainly for determining the effect on refusal of promotion 

byi an employee. I am, therefore, of the view that the said para 

does not have much relevance So far as adjudication of the 

instant case is concerned. 	Mr. Banerjee submitted before me 

a copy of the judgement dated 1.5.96 passed by this Bench in 

O.A. 579 of 1995 (Debasish Chatterjee Vs. TJ.O.I.& Ors.), which 

dealJs with transfer on promotion. I find tht facts involve 

in tiis case are different from the facts of the present case. 

Moreover, the applicant therein was a Stenographer whereas the 
vet? 

instant applicant is UI, who has,1  much transfer liability. The 
Of 

judgement is, therefore, not much/help, in m' view, in adjudica 

ting the instant case. 
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6. 	I have eXamined the matter carefully after hearing the 

1erned counsel for both the parties, perusing records and 

alo considering the facts and circtxnstances of the case. 

Uncisputed1y, the applicant was posted to Balurghat, which falls 

wihin the IBB Zone and is a hard station. Therefore, s per 

th said O.M. dated 13.12.91, the applicant is required to be 

posted at his choice station after completion of two years at 

such station subject to the exigency of administration. In this 

case, said provision was also fo1lied by the respondents and 

the applicant was posted on transfer from Balurghat to Malda in 

193. However, although the applicant was not released by the 

Executive Engineer despite the instruction of Superintnding 

Ergineer from Calcutta in the interest of public T, since no 

substitute was posted 	I find th t the applicant himself had 

represented to the authorities for his retention at Balurghat 

on the ground that at the material time, that is sometime in 

Mrch, 1994, he was not in a position to transfer his family 

fom Balurghat to Malda since it was not possible on his part 

t4 get admission in the English mediuk school at Malda in that 

year. On the basis of that representation, the applicant was 

rtained in Balurghat. However, the validity of the order of 

rtention bd expired on 21.9.95 after the period of two years 

when the applicant had again become elegible for getting transfer 

Mr. Banerjee argues that since the applicant had stayed in 

B1urghat on his ownchoice, the hard station become a choice 

station and so the guideline of 1991 was not applicable. I 

have considered this aspect of Mr. Banerjee's subcnthssion, but 

I am not impressed by it. Since earlier the applicant was 

functioning in a hard station,by virtue of the said O.M., he 

cLould claim station for getting him transferred on his own 

choice. There is no doubt, that as per law laid down by the 

Hon'ble Apex Court in the case of Union of India & Ors. Vs. 

S.L.Abbas, reported in 1993(2) ATJ 147, the guidelines regarding 

transfer do not confer an enforceable right upon the government 
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sev ant. There is no doubt that' the said O.M. has given riet. 

to a cause for considering on the part of the respondents JbIs 

request for transferring him to a place of his choice. I find 

inI this case, that the Superintending ngineer, Calcutta had 

isued orders on the ExecuUve Engineer, .Balurghat to release 

the applicant, but the applicant was not released. Basically 

it is matter between the Superiritending Engineer and the 

Ex1  cutive Engineer, but the impression which I get is that the 

applicant was not released in public interest and at the same 

time there was a representation submitted by the applicant 

hiis1fthat at that particular point of time he was unable to 

more to the place of posting. Meanwhile, the applicant was 

gien promotion as Head Clerk and he was postin Si].iguri, 

at least the difficulty of not having CBSE school is not there. 

I also find that the applicant, has accepted the transfer order to 

Siiguri, but he has not moved and asked for a posting in Malda 

intead of Siliguri, since, according to him, Malda was indicated 

lier,aftercompj.etjon of two years of service at Balurghat, 

his choice station. Mr. Muk.herjee, id. counsel, also invited 

attention to a number of annexures in the application whereby 
pD3tdio on 

wanted to prove that certain other persons, who were given / 

)mot ion to their choice place and thereby, the authorities 

erned had discriminated against him. However, Mr. Banerjee 

submitted thbtt if on promotion an employee does not move and 

stck to get a place of his own choice)that will result in 

adthinistrative problem, which cannot be allowed. t'brmally, in 

suh a situation there would have been a strong case to interfere 
wi4h the order of transfer of the .applicant , but I refrain from 
dong so on the ground that I find that the applicant himself 
ha submitted a representation at that stage before the authorjtje 

concerned to keep him at Balurghat. I am, therefore, of the view 
that appropriate order to be passed in this case will be to issue 

a suitable direction on the respondents in the matter, 

.-, 
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7. 	I further note that the respondents have stated in their 

reply that if the applicant joins at Siliguri, his case for 

traisferring him to Malda will be considered. Inview of the 

abo 1  e, I am of the v law that there is no just if labia groind for 

intrefering with the impugned transfer order -and at the same time 

I wuW like to order because of the particular background of this 

casthere are circumstances for which any prayer submitted by the 

appiicant for transfer from Siliguri to Malda should be considered 

by the respondents. I have been given to understand that there is 

a v cancy in Malda. In view of the above, the application is 

disposed of with the direction that the applicant shall join at 

Siliguri within two months from the date of communcatin of this 

order. I grant him liberty to file representation before the 

appropriate authorities for his transfer from Siliguri to Malda. 

On rceipt of such representation, the authorities corned shall 

sympatheticallyconsidEr his representation and pass appropriate 

orders thereon keeping in view the observation made in the 

judgment and alsd the background of the case. Such appropriate 

order shall be passed within a period of one months from the date 

of r ceipt of the said representation and the result thereof shall 

also be communicated to the applicant. I also direct the respon 
at Malda 

dents to keep one post of Head Clerk vaCan provided there is a 

vacacy as on today and that post shall not be filled up without 

considering the, representation to be filed by the applicant. 

No oder is passed as regards costs. 

MEMBER (A) 


