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In this application, the petitioner has prayed: for a 

direction on the respendents to sanction her family penswith 

effect from 11.6.86, which is the date of the death of her hus—

band in harness 

2: 	The admitted case of the petitioner is as follows : 	 t 

The husband of the petitioner Late Bibhuti thusan Qiatter3ee 

J was a casual labour working in the South Eastern Railway under 

Kharagpur Division on and from 24.5.70. After.rendering 120 days 



continuous service as casual labour, he was given temporar 

status under the relevant railway rules. He was, however, 

screened and empanelled by the Screening Committee for being 

absorbed on regular basis as per order dated 19.3.8 6 passed by 

the Assistant Engineer/KGP, Assistant Engineer(V)/KGP and 

Assistant Personnel Off icer(E)/KGP under No,E/12/V after 

obtaining sanction from the Divisional RaIlway Manager in the 

matter of age relaxation of the said Sibhuti thusan Chatterjee 

along with other empanelled ernployees(Vide nexure 'A/I'). &t 

before his service could be regularised and he could be appointed 

in a permanent pest on the basis of the aforesaid panel, the said 

Late Biuti thusan chatterjee died on 11.6.86. The present 

petitioner made a representation to the respondent authorities 

on 3. 6,88(Vide Annexure 'A/21 ) for giving her dues including 

family pension. at the railway authorities by theirorder - dated 

9.3,89(Annexure 'A/31 ) released only the gratuity. Thereafter, 

the petitioner served a Lawyer's notice upon the respondent No.1 

as per Mnexure 'A/4' dated 1'6•93 demanding sanction offamily 

pension to her. It has been urged in the application that by an 

order dated 23.4.80(Vide Annexure A) passed by the Chief Perso.. 

nnel Officer, S.E. Railway, the respondent No.2, it was notified 

on the basis of a decision.taken by the General Manager, South: 

Eastern Raiay that in partial modification of the extant orders, 

the casual labours, who were on the verge of retirement(i.e. within 

one year to retire) and more than 15 years service or so, should 

be screened and absorbed in regular department followed by con.. 

firmation in regular establishment with a view to extending the 

pensionary benefits including family pension to them/their depen.. 

c/ 

 dents' relatives as the case might be. It IS the case of the 

petitioner that her husband was empanelled an the basis of the 
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said order/notification and it is her case that the panel as 

per Annexure 'A/i' including the name of her husband would go 

to show that her husband's service was regularised on the basis 

of the notification dated 23.4.S0 but he could not be appointed 

and posted in a regular establishment as he had expired an 

11.6.86. According to the applicant, she is entitled to family 

peflSiGfl.' 

3. 	The respondent railway authorities have challenged the 

applicant's prayer for family pension by filing a reply It is 

the case of the respondents that the petitioner's husband expired 

on 11. 6j36 after rendering 16'years 11 days service without being 

regularised due to non-availability of post/vacancy in the unit 

in which he was working before his death. Till his death, no 

employee junior to the petitioner's husband was regularised. His 

juniors were regularised on 6a293 after the death of the appli-

cant's husband. It is also the case of the respondents that the 

notification relied upon by the petitioner as per Annexure 'A' 

had had no application to the petitioner's husband. Itwas, on 

the other hand, applicable to a specific group of employees, who 

were going to retire within one year from the date of notifica-

tion having more than 15 years of continuous service; On the 

date of the notification, the petitioner's husband was not going 

to retire within one year, nor he had 15 years of continuous ser-

vice so as to be eligible for screening for being absorbed on 

regular basis. Admittedly, the petitioner's husband was appointed 

as a casual labour on 24.5.70. It is, however, admitted that a 

panel was made on 19.3.86 as per Annexure 'A/i', but the absorp-

tion of the candidates from the said panel in regular vacancies 

would not be automatic but would be dependent on the availability 

of vacancy Due to nenavailability .f vacancy, the question of 
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regularisatien of the petitioner's husband could not and did 

not arise It is specific case of the respondents that the 

petitioner's husband was not regularised at any point of time 

but his name was, however, empanelled for the purpose of regu-

Jarisatien against permanent vacancy'when available: It is 

also the case of the respondents that as the petitioner's hus-

band died before his service could be regularised by absorption 

in a regular permanent post, the question of giving family pen-

sion to the present applicant does not arise and is barred by 

relevant rules in this regard. 

I have heard the Ld.Counsel appearing for the petitioner 

and the Ld.Geunsel appearing for the respondents and I have  gone 

through the Annexures on record. Mr; .C. Samaddar, Ld.Ceunsel has 

been requested by this Court to act as Amicus Curie in this 

matter and I have also heard him. The Ld;.Counsel appearing for 

the purpose and Mr.Samaddar, Ld:Ceunsel appearing as amicus curie 

have sunitted written notes of arguments in addition to their 

verbal suthissions, 

The only question in this case is whether the petitioner 

is entitled to get family pension according to law and under the 

provisions of the relevant rules applicable to her deceased hus.. 

band who died in harness as a casual labour with temporary status 

before he could be regularised and appointed in a permanent post 

on the basis ,f the panel as per Mnexure 'A/I'.: 

6;. 	In order to decide this question, it would be necessary to 

look into the relevant rules of the Indian Railwaysi4  Under Rule 3, 

SuRule(23) of the Railway Services(Pension) Rules - 1993, a 

railway servant does not include casual labour or person lent from 
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a service or a post which is not under the administrative 

control of the Railway beard to a service or a post which 

is not under such administrative control: Under Rule No.20 

of the said Pension Rules, it is laid down that subject to the 

pr.vjsi.rE of the rules contained therein, qualifying service 

of a railway servant(te entitle him to pensien)(supplied) shall 

commence from the date he takes charge of the post to which 

he is first appointed either substantively or in an officiating 

or temporary capacity. Rule 	101 of the Indian Railway 

Establishment Cede - Vel.l(Fifth Editi.n - 1985) state.s that 

the rules contained therein shall govern the general conditions 

of service applicable to Railway servants, some of which corres-

pond to the fundamental Rules and Supplementary Rules applica 

ble to all civil servants(other than railway servants) under 

the Indian Union, who are subject to the rule making powers by 

the Presidents Rule 103(43) defines a Railway servant. It runs 

as follows 

$( 43) Railway servant means a person who is a member 
of a service or holds a post under the administrative 

control of the Railway Board: It also includes a per. 

son who is holding the post of chairman, Financial 

Commissioner or a Member of the Railway Beard; Per- H 
Sons lent from a service or post which is not under 

the administrative control of the Railway Board to a, 

service or post which is under such administrative 

control do not come within the sóepe of this defini-

tion. The term excludes casual labour. " 

7. 	As per Rule 1501 of the Indian Railway Establishment 

Manual - Vol1(Revised Edition - .1989)1, the definition of tempo-

rary railway servant is as fellows :- 

A etemperary railway servant* means a railway servant 
without a lien on a permanent post on a Railway or any other 

administration or office under the Railway Board. The term 
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does not include "casual labour, including 

'casual labour with temporary status', a 

"contract" or "part-time" employee or an 

"apprentice1 . 

8. 	Rule 2001 of the Indian Railway Establishment Manual - 

VelII(Revised Edition- 1990)  also clarifies the position so 

far as a casual labour is concerned. It provides as follows :- 

" Casual Labour refers to labour whose employ-

ment is intermittend, sporadic or extends over 

short periods or continued from one work to ane 

ther• Labour of this kind is normally recruited 

from the nearest available source They are not 

ordinarily liable t, transfer. The conditions 

applicable to permarent and temporary staff do. 

not apply to casual labour. 

9 	Rule 2006 of the said Indian Railway Establishment Manual - 
Vol.11 states as fellows :- 

Absorption of casual labour in regular Group D 

employment may be considered in accordance with 
instructions issued by the Railway Beard from time 

to time. Such absorption is, however, not automatic 

t is subject, inter-alia, to availability of 

vacancies and suitability and eligibility. of. Indivi-
dual casual labour and rules regarding seniority 

unit method of absorption etc. decided by the Rail-
way Administration. " 

Reference may also be made to the prevision of Rule 2005 of the 

said Indian Railway Establishment Manual VoijII, which' deals 

with the entitlements and privileges admissible to casual labour 

who are treated as tempara(i4e: given temporary status) after 

the completion of 120 days or 360 days of continuous employment 

(as the case may be) It is specifically noted there that such 

casual labour who acquire temporary status will not, however, be 

I I I 9  7 
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brought on to the permanent or regular establishment or 

treated as in regular establishment on Railways until and 

unless they are selected through regular Selection Board 

for Graup—D post in the manner laid down from time to time. 

It is also made clear there that no temporary post shall be 

created to accommodate such casual labour, who acquirer 

temporary status, for the conferment of attendant benefits 

like regular scale of pay, increment etc. and that after 

absorption in regular employment, half of the service ren 

dered after attaining temporary status by such person before 

regular a bsorption against a regular/temporary/permanent 

post, will qualify for pensionary benefits, subject to the 

conditions prescribed in the. Railway Board's letter No.E(NG) 

II/78/GL/12 dated 14.10,80 and in letter No,E(NG) 11/85/2/6, 

dated 28.11,86 in the case of Project casual labour. 

10. 	Mr,C.Samaddar, Ld.Amicus Curie has placed befor.e me the 

family Pension SeeMC for Railway eiployees 1964 contained 

in Esta blishment Srl.No ;5/64 Circular No .S(R)/30/l93/G/664 

dated 91164i 

II. 	The abve Family Pension Scheme isapplicable to all 

regular employees on pensionable establishment—temporary or 

permanent but are not on contribtory Provident Fund basis - 

who are in service on the 1st January, 1964 or are recruited 

thereafter: It is clearly stated in Clause 13 'of the said 

Scheme that the same is net applicable, interalia, to casual 

labour. 

12. 	The entire case of the present applicant is to be judged 

on the basis of the aforesaid rules contained in Indian Railway 

Establishment Code as well as in Railway Services(Pension),l993. 



—8— 

The rules contained in Indian Railway Establishment Code have 

been framed by the Railway Board in exercise of the powers 

deligated by the President under proviso to Rule 309 of the 

Constitution, while the Pension Rules - 1993 are issued by the 

President himself under provISo to Art.309 of the Constjtutjofl 

The rules are specific and clear in their contents and these 

must be taken into consideration by this Tribjnal while exer— 

cising its judicial powers according to law; 

13. 	It has been contended by the Ld.Counsel appearing for 

the petitioner that on the basis of the Annexure 'A' dated 

23.480, which is a circular issued by the Chief Personnel 

Officer, South Eastern Railway regarding penSioflar benefits 

of casual labour read with Annexure - 'A/I', the panel prepared 

for absorption of casual labours including the name of the 

app ii.canite S husliNand. at Sr1No'9 as per EttibltShment ièttet 

dated 1973-86 the pp1ioant's husband sh.uld have been absor—

bed and his service should have been regularised so as to 

entitle him to all service benefits including family pension. 

It has been urged by MrMitra, Ld,Counsel appearing for the 

petitioner that the delay in screening the applicant's husband 

on the part of the Railway—respondents for his absorption in a 

regular post is only a tehnical flaw for which the applicant 

cannot suffer. Mr.Mitra while relying upon a Triinal judgment, 

reported in 1992(1) A:T.J. 543(Cal)(Snt.Ma1atj Kar & Ors. —vs.. 

Union of India & Ors.) and upon a Full Bench judgment of the 

Trthinal, reported in A.T.J. Sept.1997(2) Vol:23(Cal)(Gita Rani 

Santra —vs.. Union of India & Ors. ), has argued that casual 

labour with temporary status(jn this Case. the applicantis deceased 

husband), who has been working continuously for 
a long period 

S 
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but not regularised before his death, shall be deemed to have 

been regularised on the date of his death for the purpose of 

sanction of family pension to his family or in the alternative 

her husband should be deemed to have been regularised on the 

date of attainment 'of normal age of superannuation for the 

purpose of sanction of normal pension in his fafour The 

above Calcutta Full Bench judgment of the Trthinal is mainly 

based on the earlier judgment of this Tribinal which may be 

referred to as Malati Kar case. The relevant part of the Full 

ench judgment may be quoted below :- 

412: 	It is clear from the above analysis of the 
position of the Rule and legal provision is harsh in 
so far as non-absorption of casual labours with tern-
porary status despite their rendering service for 
decades is concerned: Such action on the part of the 
Railways may be dubbed as exploitation of labour 
which is. not permissible in an e4erefore, litarian society 
like ours: The rule position is 	to be 
tempered with equitable consideration. 

13: 	A deemed provision in law is a fiction which 
should be applied only in exceptional circumstances 
In an egalitarian society like ours having a Govern-
ment wedded to the ideals of achieving welfare for 
its people, we cowedded that the contention of a 
casual labour with tempeary status for decades is ah 
exceptional circumstance. We are, therefore, of the 
view that justice, equity and fair play demand that 
the fiction of deemed provision should be applied in 
such a situation when the rules under law do not take 
care of it, ' 

In the above judgment, the Tribinal further held as follows : 

'Considering the fact that a regular railway servant 
can claim pension after rendering 10 years of quali-
fying service and that the service rendered by the 
casual labour with temporary status is counted only 
to the extent of 50 for computation of qualifying 
service, we consider that 20 years period is a rea-
sonable one'. 

146 	Besides the above two judgments of this Tribanal, the 

Ld.Counsel for the petitioner also relied upon a decision. of 

the Supreme Court, reported in A4.iR.  1982 SC 854(L.Robert 

D' Souza -.vs- The Executive Engineer, Southern Railway & Mr.): 
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He has also referred to a decision of the Supreme Court, 

reported in 1996(1) SCSLJ 89 (Prathavati Dcvi -vs- Union of 

India & Ors.), wherein the Supreme Court has.held that the 

family pension is admissible to the widow of a deceased Sub.  

stitute acquiring temporary status, It has been rightly poin-

ted out by the Ld.counsel appearing for the respondents and 

Mr,C.Samaddar, Ld.Amicus Curie that the above Prathadevi' s 

case has no application to the present one as it relatesto 

a case of a Substitute having temporary status and it does 

not relate to .a casual worker simpliciteror to a casual 

worker with temporary status. Under the relevant rules, a 

Substitute worker with temporary status is a separate entity 

distinguishable from a casual labour and a casual labour with 

temporary status in reference to their service entitlements. 

Regarding D'Souza's case(supra), it must be noted, that the 

decision of the Supreme Court in the aforesaid case related 

to a different matter, whch is not in issue in the present 

one. One of the major issues in the aforesaid case before the 

Supreme Court was when a casual or seasonal labour employed in 

the construction work other than work charge Project acquires 

the status of the temporary railway servant, In view of what 

has been,laid down by. the Supreme Court in D'Souza's case, it 

would be farfetched to say and to accept the contention of 

Mr.,Mitra that the applicant' s husband should be deemed to be 

treated as regularised or absorbed in a 'permanent pest. In 

Malati Kar case(supra) and 'in Gita Rani Santra's' case(supra), 

the Tribunal has held that due to nonabsirptien of casual 

labours with temporary status for a long periàd of time despite 

/
their rendering service for decades, a their' of deeming pro-

vision in the relevant rules should be incorporated in favour 



of the deprived or the exploited employees as it were permitting 

the court to held that in such circumstances, the employees con-

cerned should be deemed to have been regularised or absorbed in 

a permanent post. Mr.Samaddar has rightly sunitted that the 

import of such a deeming prevision in the rules contained in the 

Indian Railway Establishment Manual - Vol.1 & II and in the Indian 

Railway Establishment Gde - V.l I & II would be against the law 

and against the judicial powers of the Tribinal; According to 

Mr.Samaddar, the rules contained in Indian Railway Establishment 

Manual and in the Indian Railway Establishment Code as well as 

Railway Services(Pensi.n) Rules, 1993, there is no previsi.n for 

such inference. 
J 

15. 	1 have already quoted the relevant rules in this regard, 

which justify the subnission of."Mr.- Samgddar. It is net the func-

tion of a Court or a T'ribna1 to make law for the Executives. The 

powers exercised by the Judiciary must conform to the Constitution 

of India and to the general laws of the 1and. Ofceurse the Court 

must exercise its powers in interpreting a particular law or sta-

tutori rule and while doing so, it has to decide whether such law 

or statutory rules .r executive action are against any prevision 

of the Constitution, The Court has also to see whether any 

administrative action has been taken in accordance with the legal 

provisions contained in the relevant Statute. Unless a case is 

covered by such condition, the Court cannot run a parài1'eiadminis 

tration so as to get its decision complied with against the provi-

sion of law. It appears from Gita Rani's case that this Tdbinal 

has taken a view that as the Supreme Court rejected the S.LP. 

filed by the Union of India preferred in respect of the decision 

taken by the Tribinal in Malati Kar's case, it must be held that 

. • . . . ;12 
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the order passed by the Tribunal in Malati Kar's case merged 

with the order passed by the Hen' ble Apex Court and the decision 

tiken in Malati Kar' s case has become fInal, binding and the law 

of the land. The Tribunal while coming to such decision referred 

to a decision of the Supreme Court in a case between State of 

Maharashtra & 	v. Shri Praakar thikaji Ingle. From the 

judgment of this Tribunal, it is clear that in the aforesaid 

case, after the dismissal of the SLP by the Supreme Court, an 

application .f.r review under Order 47 Rule C.P;C. was filed before 

the Maharashtra Administrative Tribunal. It has been laid don 

there by the Apex Court that once the Supreme Court has c.nfir.. 

med the order passed by the Tribunal, that becomes final and 

therefore, the Tribunal cannot have power to review the previous 

order which stands merged with the order passed by the Supreme 

Court, at the question bef.re  this Tribunal is quite different. 

In Gita Rani's case, the Tribunal was not considering any review 

application; In a number of cases, it has been held by the Supreme 

Court that the dismissal - of a SLP in limini by a non—speaking 

order does not justify any inference that by necessary implica—

tion, the contentions raised in the SL.P. on the merits of the 

case have been rejected by the Supreme Court Reference may be 

made to AI!R 1986 SC 1780 (Indian Oil Corporation Ltd: v. State 

of Bihar & Ors.). In Supreme Court Services Law Judgments - 1989 

Vol; 13 pg. 100 (Supreme Court Employees Welfare Association v. 

Unien of India & Anr. & SP.Jain & Anr v; Union of India & Anr;) 

and in a decision, reported in SCSLJ 196(2) V91.23 pg. 122(State 

of Manipur v. Thingujam brojen Meetci), it has been categorically 

held in those cases that dismissal of SLP in limine with a non—

speaking order does net amount to acceptance of the correctneSS 

of the decision sought to be appealed against. In that view of 

. . • 913 
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the matter, although in Gita Rani's case this Triina1 followed 

the decision of Mal.ati Kar' $ case, it cannot be said that Malati 

Kar' s case has become law of the land: on the reasoning given by 

the Triinal in Gita Rani's case. I must make it clear that this 

Trthinal is not sitting on appeal against the af.resaid two 

judgments passed by the Trinal as relied upon by the Ldcaunsel 

appearing for the petitioner, Bit at the same time, this TriWnal 

is under a legal obligation to be guided by the principles laid 

down by the Apex Court in this regard' 

16. 	In a case reported in A:I.L 1988 SC 390(Ram Kumar & Ors. 

v. Union of India & Ors.), the Supreme Court while accepting the 

previsions of the relevant rules has came te.a conclusion that 

pensienarj benefits are not admissible to casual labour acqiring 

temporarj status. 

17 	In ,a recent decision of the Supreme Court, reported in 

$CSLJ 1997(2) 263(Unien of India & Ors v. Rabiakaner etc.), 

the Supreme Court while following its earlier decision in Ram 

Kumar's case and the case of Union of India vs— Sukanti & Anr.• 

(SLP(C) Na:3341/93 etc.,  decided anJuly 30, 1996), has held that 

no retiral benefit is available to the widow of the casual labour 

acquiring temperaiy status, who had not been regularised till his 

death, In the aforesaid case, the Supreme Court took note .f its 

judgment in .Prathavati Devi's case(supra) and distinguished the 

same on factual parameters, where the husband:ef the appellant 

was working as a Substitute. The Supreme Court took note of the Rule 

No.2315 of the Railway Establishment Manual, which provides for 

regular scale of pay and allowances for the Substitutes working 

in regular establishment. In Rabia .kaner'S caSe(Supra), the 

facts are more or less similar to the present one. The question 

• • .1 S  -14 
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before the Supreme Court was whether the widow of a casual 

labour in Railway Establishment, who died after putting in six 

months Service and obtaining the status of a temp.rar' workman 

but before his appointment to a temporarr post after screening, 

is entitled t, family pension under the 1964 Family Pension 

Scheme The answer of the Supreme Court has been in the negative 

while holding the view taken by the Tribunal in granting pensio 

nazy benefits to the widows of such employees as clearly il]ga1. 

18. 	It must be noted here that in both Malati Kar's case and 

Gita Rani's case, the Trib.inal made a passing reference to the 

decision of the Supreme Court taken in Ram Kumar's case, Be that 

as it may, in view of the above relevant rules in this regard and 

the position of law as settled by the Supreme Court in the af.re... 

said cases, I am of the view that the petitioner is not entitled 

to family pensien It would be against the provision of the 

relevant rules and the decisi.ns of the Supreme Court, which have 

finally settled the position of law in this regard to hold that 

the petitioner's husband shall be deemed to have been regularised 

or absorbed in a permanent post after his empaneiment as per 

Annexure A/2 and before his death in harness. Annexure 'A' is of 

no avail to the petitiener; It does net concern her husband at 

the relevant time and it had no continual effect. It is unf.r 

tunate that the petitioner's husband died after the empanelment 

as per Annexure 'A/2' but before his regularisatien There *as 

nothing to show that there were existing vacancies at the time 

of his death or that any of his junior was absorbed in a regular 

vacanCy It must also be noted that the vires of the relevant 

rules have nt been challenged before this Trihinal. There is 

nothing to show that any discriminatory action was taken against 
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the petitioner's husband by the respondents in the matter of 

absorption and r6gularisatien1 Hence, the claim of the peti 

tioner, though arouses Sympathy, is net justified 	law. 

In the circumstances, the application must be rejected 

and èccerdingly it is.dismissed bt no order as to costs 

20,- 	In this connection, :1 must appreciate the services and 

the assistance rendered by Mr.CSamaddar, Ld.Ceunsel appointed 

as Amicus curie, 

N clx~_ -V4 

- 	 ( S N. Mallick ) 
Vice-Qairrnan 


