CENTRAL ADMINI STRATIVE TRI BUNAL
CALQUTTA BENCH

0,4, Ne.',948 of 1996

Present : Hon'ble Mr; Justice S,N; Mallick, Vice-Chairman

Smt, Sibarani Chatterjee, w/o Late
Bithuti Busan Chatterjee, Heuse Wife,
residing C/o; Sri Rampada Mahapatra,
East Inda, Saratpalli, Jafala Read,
P,Si & P,C, Kharagpur, Dist,Midnapore,

veews  Applicant

VS

1. The Union ef India, represented by
the General Manager, South Eastemrn
Railway, Garden Reach, Calcutta-700043 ;

2, The Chief Personnel Officer,
South Eastern Railway, Garden Reach,
Calcutta -~ 700 04 ;

3, The Divisional Railway Manager,
South Eastern Railway, Kharagpur,
Dist, Midnapore,

sesee Respondents

For applicant Mr, S, Mitra, Ceunsel

.o

Ms, B, Ray, Counsel
Mr, C, Samaddar, Amicus Curie

For respendents

Heard on : 6,198 & 14.1,98 - Order en : 09:G2,1998
ORDER

In this applicatien, the petitiener has prayed fora

pooo

direction en the respendents to sanction her family pensien with
effect from 11,6,86, which is the date of the death of her hus-

band in hamess?

24 The admitted case of the petitiener is as follews :

The husband of the petitioner Late Bibthuti Musan Chatterjee
was @ casuai labéur working in the Seuth Eastemn ‘Railway under

Kharagpur Divisien en and fre’m‘ 24,5,70, After rendering 120 days -
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continueus service as casual labour, he was §iven.temporary
status under the relevantlrailway rules, He waé,'howevéf,
screened and empanelled by the Screening Committee for being
‘absorbed on regular'basis as per oerder dated 19,3,86 passed ly
the Assistant Engineer/KGP, Assistant Enginée:(V)/KGP and .
Assistant Personnel Officer(E)/KGP under No E/12/V after -
obtaining sanction from thé-Divisional Railway Manager in the
matter of age relaxation of the said Bithuti Bhusan Chatterjee
‘along with other empanelled employees(Vide Annexure 'A/1'), But
before his service could be:r?gularised and he could be appeinted
in @ permanent pest en the basis of the aforesaid panel, the said
Late Bibhuti Bhusan Chatterjee died on 11,6,86; The present:
petitioner made & representation to the respendent authorities

on 3,6,88(Vide Anﬁexure 'A/2()vfor giving her dues including
family pensien, But the railway author#ties by their-order;dated
9.3,89(Annexure 'A/3') released only the gratuity, Thereafter,
the.petitiener served a Lawyer's noticé-upen the respondent No, 1
as per Annexure 'A/4' dated 16,93 demanding sanction of family
pensien to her, It has been urged in the application that by an
order dated 23;4.80(Vide Annexure A) passed by the Chief;Perse;"'
nnel Officer, S,E, RailWay, the respondent No,2, it was netified
on the basis of a decision taken by the General Manager, Seuth -
Eastemn Railvﬁy that in partial modificatien of the extant orders,
the casual labours, who were on the verge of retirement(i,e, within
one year to retire) and more than 15 years service or se, should
be screened and absorbed in regular department followed by con-
firmation in régular establishment with a view to extending the
pensionary benefits including family pension te them/their depen-
dents' relatives as the case might be, It is the case of the

petitioner that her husband was empanelled en the basis of the
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said erder/netificatien and it is her case that the panel as
per Annexure 'A/1' including the name of her husband would geo
to shéw that her husband's service was reqularised en the basis
of the netification dated 23,4,80 but he could net be appointed
and posted in a regular establishment as he had expired en
11.6,86, According to the applicant, she is entitled to family

pensieny

3. The respondent railway authorities have challenged the
appl1cant's prayer for family pension by filing a reply? It is
the case of the respondents that the petitioner's husband expired
on 11,636 after rendering 16 years 11 days service without being
regularised due to nen-availability of post/vacancy in the unit
in which he was working befere his death, Till his death, ne
employee junier to the petitioner’s husband was reqularised, His
 juniers were reqularised on 6;12,93 after the death of the appli-
cant's husband, It is alse the case of the respondents that the
notifibation relied upon by the pétitiener as per Annexure 'A!
had had ne application te the petitioner's husbahd.~1t,was, en
the other hand, applicable te a specific greup of empleyees, whe
were geing te retire within one year frém the date of notifica-
‘tien having mere than 15 years of continuous service, On the
date of the netification, the petitioner's husband was net geing
te retire within one year, ner he had 15 years of centinuous ser-
vice 59 as te be eligible fer screening fer being abserbed en
reqular basis, Admittedly, the petitiener's husband was appeinted
as a casual labour en 24,5,70, It is, hewever, admitted that a
panel was made on 19.3,86 as per Annexure 'A/1l', but the absorp-
tion of the candidates frem the said panel in regular vacancies

- would net be automatic but would be dependenf on the availability
<%S‘V_/of vacancy: Due to non-availability of vacancy, the question of
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regularisation of the petitioner's husband could not and did
not arise, It is specific case of the respondents that the
petitioner's husband was net regularised at any peint of time
but his name was, however, empanelled for the purpese of requ-
larisatien against permanent vacancy«when availableys It is

also the case of the respondents tﬁat as the petitiener's hus-
band died before his service could be reqularised by abserptien
in a regular permanent pest, the quéstimn of giving family pen-
sieon te the present applicant does net arise and ié barred by

relevant rules in this regard,

4, @I have heard the Ld,Ceunsel appearingmfor the petitioner
and the Ld,Ceunsel appearing fer the respendents and I h;vé gone

" through the Annexures on recerd, Mr:.C;Samaddar, Ld,Ceunsel has
been requested by this Ceurt te act as Amicus Curie in this

matter and I have alse heard him, The Ld,Counsel appearing for

the purpese and Mr,Samaddar, Ld;Ceunsel appearing as amicus curie
have submitted written notes ef arquments in additien te their

verbal submissiens,

1

5, The enly question in this case is whether the petitiener

is entitled to get family pensien according te law and under the
provisiens of the relevant rules applicable te her deceased'husni
band whe died in harness as a casual labsur with tempqrary_status

befere he could be regularised and appeinted in a permanént pest

i)

on the basis of the panel as per Annexure 'A/1'Y
, ’ ‘ \

65 . In erder to decide this question, it would be necessary teo
losk inte the relevant rules ef the Indian Railways; Under Rule 3,
Sub-Rule(23) ef the Railway Services(Pensien) Rules - 1993, a

railway servant dees net include casual labour or person lent frem

000'.5



@ service or a post which is net under the administrative
contrel of the Railway Beard to a service or a pest which
is net under such administrative contrel; Under Rule Ne,20
of the said Pensien Rules, it is laid dewn that subject to the
provisiens of the rules contained therein, qualifying servicé
of a railway servant(te entitle him te pensien)(supplied) shall
commence frem the date he takes charge of the pest teo which
he is first appeinted either substantively or in an officiating
or temporary capacity, Rule Ne7 101 of the Indian Railway
Establishment Code - Vel,1(Fifth Editien - 1985) states that
the rules contained therein shall gevern the general cenditiens
of service applicable te Railway servants, some of which cerres-
pend te the Fundamental Rules and Supplementary Rules applica.
ble to all civil servants(ether than railway servants) under
the Indian Unien, whe are subject te the rule making powers by
the President; Rule 103(43) defines a Railway servant, It runs
as follews :-
"(43) Railway Servant means a persen whe is a member
of & service er holds @ pest under the administrative
centrel of the Railway Beard’ It also includes a pere .
son who is holding the pest ef Chairman, Financial
Cemmissioner or a Member of the Railway Beard, Per- !
sons lent frem a service or pest which is net under .
the administrative centrol of the Railway Beard to a.
service or pest which is under such administrative
centrol do net come within the scepe of this defini-
tien, The term excludes casual labour, *
7. As per Rule 1501 ef the Indian Railway Establishment
Manual - Vol;1(Revised Editien - 1989), the definition eof tempo-
rary railway servant is as fellews

/

" A "temperary railway servant™ means a rai lway servant

§;§$J/// without a lien en a permanent poest on a Railway er any other
' administration or effice under the Railway Beard, The term
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dees net include "casual labour®, inclﬁding
'casual labour with temporary status', a
*contract" er "part-time® employee or an
®apprentice®, |

Rule 2001 of the Indian Railway Establishment Manual -

Vol{II(Revised Editien- 1990) alse clarifies the position'se

far as a casual labour is cencerned, It prevides as follews :-

9;

" Casual Labour refers to labour whese empley-
ment is intermittend, sporadic or extends over
short perieds or centinued frem one work te ane-
ther; Labour of this kind is nermally recruited
frem the nearest available source; They are not
ordinarily liable te transfer, The coenditiens
applicable te permanent and temporary staff de-

 net apply te casual labsur,

Rule 2006 of the said Indian Raxlway Establishment Manual -

Vol,II states as fellows :-

®  Abserptien of casual labour in regular Group D

~ employment may be considered in -accerdance with

instructions issued by the Railway Beard frem time
to time, Such abserption is, hewever, net automatic
but is subject, inter-alia, te availability ef
vacancies and suitability and eligibility ef indivi-
dual casual labeur and rules regarding seniority
unit methed ef absorptien etc, decided by the Rail-
way Administration, * | K

Reference may also be made to the provision of Rule 2005 of the .

said Indian Railway Establishment Manual - VoliIX, which deals

with the entitlements and privileges admissible to casual labour

whe are treated as temporary(i%ef given temporary status) after

the completion of 120 days or 360 days eof centinuous empleyment

(as the case may be)? It is specifically neted there that such

casual labour whe acquire temperary status will not, however, be
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breught en te the permanent er reqular establishment or
treated as in regular establishment en Railways until and
unless they are selected threugh regular Selectien Beard
for Greup-D pest in the manner laid dewn from time to time,
It is alse made clear there that novtemporary pést shall be
created te accemmodate such casual labour, whe acquire.
temperary status, for the conferment of attendant benefits
like reqular scale of pay, increment etc, and that after
abserptien in reqular employment, half of the service ren-
dered after attaining temperary status by such pérsen befere
reqular abserptien against a regular/temperary/permanent
pest, will qualify fer pensienary benefits, subject te the
cenditiens prescribed in the Railway Beard's lett;r No,E(NG)
11/78/CL/12 dated 14,10,80 aﬁd in letter No,E(NG)II/85/CL/6.
dated 28;11,86 in the case of Project casual labeur,

10. Mr,C,Samaddar, Ld,Amicus Curie has placed befoere me the
Famtly Pension Scheme for Railway employees - 1964 centained

in Establishment Srl,No;5/64 Circular Na;SPO(R)/30/l93/G/664
dated 9#ls64r

11  The above Family Pensien Scheme is applicable te all
regular empleyees on pensienéble establishmént—temparary or
permanent hut are net on contrihutory Provident Fund basis -
who are in service on the lst January, 1964 or are recruited
thereafter; It is clearly stated in Clause 13 ef the said
Scheme that the same is net applicable, inter-alia, to casual
labeur, |

12;A The entire eaﬁe of the present applicant is to be judged
on the basis ef the aforesaid rules contained in Indian Railway

Establishment Code as well as in Railway Services(Pensien),1993¢
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The rules contained in Indian Railway Establishment Code have
been framed by the Railway Board in exercise of the powers
deligated by the President under proviso to Rule 309 of the
Constitutien, while the Peﬁsien Rules - 1993 are issued by the
President himself under proviso-te Art;309 of the Constitutien
The rules are Specific and clear in their contents and these
must be taken into consideration by this Tribunal while exer-
cising its judicial powers according to laws

13, It has been contended by the Ld.Counsel appearing for
the petitioner that on the basis of the Annexure 'A' dated
23,4380, which is a circular issued by the Chief Personnel
.Officer,»Seuth Eastern Railway regarding pensiénary benefits

of casual labour read with Annexure - 'A/lf; the panél prepafed
for abserptien of casual labours including the hameﬂef the
appiicant's husband at SrlgNei9 as p;r Estétﬁ!ghmené 1atlet
dated 1973486, the applieant's husband sheuld have been abser=

bed and his service should have been regularised so as teo

entitle him to all service benefits including family pensien,
It has been urged by Mr/jMitra, id.C@unsel,appeariﬁg for the
petitioner that the delay in screening the applicant's husband
on the part of the Railwéy-reSpendents for his abserptien in a
reqular post is only a technical flaw for which the applicant
cannet suffer, Mr,Mitra while relying upoen a Tritunal judgment,
reperted in 1992(1) A;T.J, 543(Cal)(Smt,Malati Kar & Ors, -vs-
Unien of India & Ors.)’and upén-a Full Bench judgment of the

Tritunal, reported in A,T.J, Sept,1997(2) Vol;23(Cal)(Gita Rani

Sant -~ - L o . . . .
ta -vs- Union of India & Ors,), hgs arqued that 3 casugl
. ' ] a

1 o
<;§J// abour with temporary status(in this case. the

thsband)’ applicant'?'deceased
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ut net regulafised beforé his death, shall be deemed to have
‘been reqularised on the date of his death for the purpese of
sanctien of family pensien te his family or in the altemative
her husband sheuld be deemed to have been regularised on the
date of attéinment of nermal sge of superannuétien for the
purpoese of sanction of normal pensién in his fafour, The

above Calcutta Full Bench judgment of the Trilunal is mainly
based on the earlier judgment of this Trilunal which may be
referred to as Malati Kar case, The relevant part of the Full

Bench judgment may be quoted belew :-

12y It is clear from the above analysis of the
pesition of the Rule and legal provisien is harsh in
so far as nen-absorptien ef casual labeurs with tem-

_porary status despite their rendering service for
decades is concerned; Such actien on the part of the
Railways may be dubbed as exploitation ef labour
which is net permissible in an egalitarian seciety
like oursy The rule position is therefere, to be
tempered with equitable consideratien,

13, A deemed provision in law is a fictien which
should be applied only in exceptienal circumstances;
In an egalitarian society like ours having a Govern-
ment wedded to the ideals of achieving welfare for
its peeple, we cowedded that the contentien of a
casual labour with temperary status for decades is an
exceptienal circumstance, We are, therefore, of the
view that justice, equity and fair play demand that
the fiction of deemed provisien sheuld be applied in
such a situation when the rules under law do not take

care of it, "
In the above judgment, the Tribunal further held as follews :-

®"Considering the fact that a regular railway servant
can claim pension after rendering 10 years of quali-
fying service and that the service rendered by the
casual labour with temperary status is counted only
to the extent of 50% for computatien of qualifying
service, we consider that 20 years peried is a rea-
senable one";

14, Besides the above two judgments ef this Trilunal, the
Ld.Counsel for the petitiener alse relied upen a decisien of
the Supreme Court, reperted in A/IJR, 1982 SC 854(L,Rebert

D' Souza ~vs- The Executive Engineer, Southem Railway & Anr,)s
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;

He has also referred to a decision of the Supreme Court,»
reported in 1996(1) SCSLJ 89 (Prathavati Devi -vs- Unien of
India & Ors,), wherein the Supreme Court has held that the
family pensien is admissible te the widow ef a deceased Sub-
stitute acquiring temperary status, It has been rightly poin-
ted out by the Ld,Counsel appearing for the respendents and
Mr,C;Samaddar, Ld,Amicus Curie that the above Prabhadevi's
case has no appliéation te the preSent‘ene as it relates to

a case of a Substitute having temporary status and it dees
net relate to .a casual worker simpliéiter'er te a casual
worker with temperary status, Under the relevant rules, a
Substitute worker with temporary status‘is a separate entity
distinguishable from a casual labour and a casual labour with
temporary status in reference to their service éntitlemehts;
Regarding D'Seuza'é case(supra), it must be noted that the
decision of the Supreme Court in the aferesaid case related

to a different matter, which is not in issue in the present
one, One'of the major issues in the aforésaid case before the
Supréme Court was when a casual or seasenal lébour employed in
the construction werk ether than work éharge Preject acquires
the status ef the tempoerary railway servant, In view of what
has been laid down by the Supreme Court in D'Seuza's case, it
‘wauld be far-fetched to say and to accept the contention eof
Mr,Mitra that the applicant's husband should be deemed te be
treated as regularised or absorbed in a permanent pest, In
Malati Kar case(supra),and ih Gita Rani Santra's?case(supra),
the Tribunal has held fhat due te n@n-absbrptien‘of casual
labours with temperary status fer a leng period ef time despite
their rendering service for decades, a theory of deeming pre-

visien in the relevant rules should be incerporated in favour
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ef the deprived or the exploited empleyees as it'were permitting
the court te held that in such circumstances, the empleyees con-
cerned sheuld be deemed te have been reqularised or abserbed in

a permanent pest, Mr;Samaddar has rightly submifted that the
import of such a deeming previsien in the rules centained in the
Indian Railway Establishment Manual « Vol,I & II and in the Indian
Railway Establishment Cede - Veli I & II would be against the law
and against the judicial pewers of the Trilunal, Accerding te
Mrg;Samgddar, the rulés contained in Indian Railway Establishment
Manual and in the Indian Railway Establishment Gede as well as
Railway Services(Pensien) Rules, 1993, there is no previsien fer

such inference,

o

15. I have already quoted the relévant rules in this regard,
which justify the submissien gfer;Samaddar. It is net the func-
tion ef a Court eor a Tribuniifte make law for the Executives, The
pewers exercised by the Judiciary must cenferm to the Constitutien
of India and te the general laws of the land; Ofceurse the Court
must exercise its pewers in interpreting a partibular law or sta-
tﬁtory rule and while doing se, it has te decide whether sucﬁ'law
 or statutery rules or executive gctien are against any previsien.
of the Constitutien, The Court has alse to see whether any -
administrative action has been takeh in accerdaﬁce with the legal
proevisiens contained in the relevant Statute, Unless a case is_f,:
cevered by such conditien, the Ceurt cannot run a parallel adminis. -
tratien se as to get its decisien cémplied with against fhe preyi-'
sien of law., It appears frem Gita Rani's case that this Trihunal
has taken a view that as the Supreme Court rejected the S, L;P:
filed by the Unien ef India preferred in respect of the deqision
faken by the Tribunal'in Malati Kar's case, it must be held that
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'the oerder passed by the Trihunal in'Maiati Kar's case merged

with the erder passed by the Hen'ble Apex Court and the decisien
taken in Malati Kar's cgse has beceme final, binding and the law
of the land, The Trilunal while ceming te such decision referred
te a decision of the Supreme Ceurt in a case between State of
Maharashtra & Aar; v, Shri Prabthakar thikaji Ingle, From the
judgment-éf this Tribunal, it is clear that in the aforesaid

case, after the dismissal ef the SLP by the Supreme Court, an

| application_fir review under Order 47 Rule C,PJC, was filed beforé
the Maharashtra Administrative Tribunél; It has been léid down .
there by the Apex Ceurt that ence the Supreme Court has cenfir-
med the order passed by the Tribunal, that becemes final and
therefore, the Tritunal cannet have power to r eview the previous
order which stands merged with the erder passed by the Supreme
Court, But the question before this Tritunal is quite different,
In Gita Rani's case, the Tribunal was net coensidering any review
applicatien, In a number ef cases, it has.been held by the Supreme
Ceurt that the dismissal of a SLP in limini by a nen-speaking
erder dees net justify any inference that by nécessqry implica-
tien, the cententions raised in the S;L,P, on the merits of the
case have been rejected by the Supreme Ceurt, Reference may be
made to AJISR: 1986 SC 1780 (Indian Oil Cerperatien Ltdy v. State
of Bihar & Ors.). In Supreme Court Services Law Judgments - 1989
Vol, 13 pg: 100 (Supreme Court Employees Welfare Associatien v

| Unien of India & Anr, & S?PﬁJain & Anry vi Unien ef India & Anr;)
and in a decisien, reperted in SCSLJ 1996(2) Vel,23 pg. 122(State
of Manipur v, Thingujam Brejen Meetei), it has been categarically
held in these cases that dismissal ef SLP in limine with a nen-
 speaking erder dees net amount te acceptance ef'the:correqtness

of the decision seught te be appealed against, In that~view of

veeol3



- 13 -

the matter, altheugh in Gita Rani's case this Tribunél fellewed
the decisien of Malati Kar's case, it cannet be said that Malati
Kar's case has become law of the land;on the reaséhing given by
the Trilunal in Gita Rani's case, I must make it clear that this
Tribunal is net sitting en apbeal against the aferesaid two
judgmenté passed by the Trimnal as relied upon by the LdiCeunsel
appearing fer the petitiener, But at the same time, this Tiibunal
is under a legal obligatien to be guided by the principles laid
dewn by the Apex Ceurt in this regard, ‘ |

16, In a case reported in A/I/R, 1988'56 390(Ram Kumar & Ors?
v. Union ef India & Ors,), the Supreme C@ﬁrt'while~ac§epting the
provisiens of the relevant rules has ceme te a cenclusien that
'pensienary,benefits are not admissible te casual labeur acquiring
temperary statusy | |
173 - In a recent decisien of thevSupremé Ceurt; reported in
SCSLY 1997(2) 263(Unien of India & Orsi v. Rabla Bikaner etc,),
the Supreme Court while fellewing its earlier decisien in Ram
 Kumar's case and the case of Unien of India -vs- Sukanti & Anrx,
(SLP(C) No§334l/93 etc, decided en July 30, 1996), has held that
ne retiral benefit is avallable te the widew of the casual labeur
acquiring temperary status, whe had hot been r eqularised ti}l his
death, -In the aferesaid case; the Supreme Ceurt toek nete of its
‘judgment in.Prauwavati.Devi's case(supra) and distinguishéd the
same on factual parameters, where the hqsband;of the appellant

was wérking as a Substitute, The Supreme Court teek note of the Rule
Ne,2315 of the Railway EstabliShment Manual, which prevides. fer |
regular scale of pay and allewances fer the Sﬁbstitutes working

in ¥egular establishment, In Rabia Bikaner's case(supra),_the.

facts are mere or less similar te the present ene, The questien
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before the Supreme Court was whether the widew of a casual

labour in Railway Establishment, whe died after putting in six
menths service and ebtaining the stafus of a temperary werkman .
but befeore his appoinfment te a temporary pest after screening,

is entitled te family pensien under the 1964 Family Pensien
Scheme, The answer of the Supreme Court has been in the negative
while helding the view taken by the Tribunal'in granting pensie-

-nary benefits te the widows ef such empleyees as élearly illegal,

18, It must be neted here that in beth Malati Kar's case and
Gita Rani's case, the Trihunal made a passing reference te the
decisien of the Supreme Coeurt taken in Ram Kumar's case, Be that
as it may, in view ef the abové relevant rules in this regard and
the positien of law as settled by the Supreme Court in the afere
said cases, I am of the view that the petitioner is not entitled
te family pensien; It would be against the previsien of the
relevant rules and the decisiens ef the Supreme Ceurt, which have
finally settled the pesitien of law in this regard te held that
the petitiener's husband shall be deemed to have been requlsrised
or absorbed in a permanent posf after his empanelment as per
Annexure A/2 and befere his death in harness, Annexure 'A! is ef
ne avail te the petitiener, It does net cencem her husband at
the relevant time and it had ne continual effect, It is unfer-
tunate that the petitiener's husband died after the empane lment
as per Annexure 'A/2' but befere his regularisatieny There was
nothing te shew that there were existing vacancies at the time

of his death er that any ef his junier was absorbed in a reqular
vacancy, It must alse be noted that the vires ef the relevant
rules have net been challenged before this Trihunal, There is

nething te shew that any discriminatery actien was taken against
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the petitiener's husband by the respendents in the matter of
absorptien and regularisatien, Hence, the claim ef the peti-
tiener, theugh areuses sympathy, is net justified by law,
l9ﬁ  In the circumstances, the applicatien must be rejected

and accardingly it is dismissed but ne erder as to costsj
205 In this connection, I must apprec1ate the services ahd

the assistance rendered by Mr.C*Samaddar ld ‘Ceunsel appoeinted

as Amicus Curie,

%m/\\P’Waj\ )

. | ( S#N; Mallick )
Vice-Chairman



