TN THE CENTARL ADVINISTRATLVE TATBUNAL

-----

0.5, 10,896 of 1995

Dat e of order  12,6,2000.
BsCo Gorai, son of Late fatilal Gapa s Village Ambagan, PO
Fihijum, District Dumke,Bihar, wotked as Tool * thaker at Cole'ls,
Barduwan,
-Yersyge=

72 Union of India; through the Generé’lil fanagar, Mittaranjan
Locomtive Wbrks, PO Chittaranjan,™ strict Burduan,
20 Deputy Chisf Mechanical Engineer(EL)), @pellate achonity,
‘ thi ttaranjzn Loomti ve bbrks, Oistrict Burdsan,
3 D oS 0uived ,Enquiry Gfficer, AUM(ELAY, thi ttarajan
- Locmotive Worke, Chittaranjan,istbict Surdwang
4e  lbrks FMansger(ELAY, oni tterengan Lommotiva Ubrke,
Bisciplinary A ithority, thi ttaranjan, D stri ct Bupduan,

¢o Remondents

Counsel for the applicant . ..  fr, Samp Chosh,
founsel for the resmndents ., - fire Rele D2y,

NS. BQR&Y@
oRAR g Hon'ble Mr, Justice S, Narayan, U ce=thai rmen,

Hon'ble fir, LoReK.Prasad, Membsr (Admi i strat { ve)

ORDER

T A et baa

. S.N;a'r:ayan,'\!icé-cwair'manz- C

¢This is for the second time that the applicant hag co;'na _

up before this Tribunal praying to quash the ultimate result

‘of departmental pf.‘cceedings initisted and finally adjudicsted
- upeni) by the departmentsl authorities. farlier  when the
applicant moved this Tribunal through 0.A. 500 of 1993 for

almst the same cause of action, this Tribtmal’by an grder dated

14541996, quashed the order of punishmnt affir{ded by the -

appellate authority on 24,2.1993 and it was directsd ba“ di spo e@
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of the appeal efresh in acoordance with théﬁ@;@vision of
relavant rules and to pase a spesking ordsr uithin six
wesks from the date of communi éation of the said ordsr,
é,urauan’c to this order, the appsll ate)) aumﬁrity has passed
an ordsr dated 24.5.?996, as aﬁ Anme sxure=-X, 1u‘1hid\ h‘as been
‘J.npugncd in the instgnt 0,A, The appellete authority has 0 “

again uphald the demsmn of removal from servics, awardqd

by the di sciplinary authority to the appli nte

2. In nrdér to appreciste 4'the impugned ordar,@.t
wpuld be useful  to point out the gist of the allegation
ageingb> the spplicant for which hik ‘u}as departmentally
‘procesded againste It so happenad’rin the ’Foremon of 7th
August 1991, the applicanﬁ was ﬂ;.:und in Pcssession.of' two
pieces of ball baaring ébout y.1} yard.sloutside.. t!lwe gate of
“the WUbrks Office. At ons point of 'i:ime, the app].icanf @ind tted
his guilt befar§ the respbndent-,auﬁworities, but, ultimat;ly,
he set up a defence against tha allegation and‘,‘as per tha
defence version, one Shril'éc fes f"md_]‘handed o'ue?r two ball

bearings  to him on 8.841991, that is, on the next following  day

of the allsged date of occurrence,

3. We have vety carerully perusad the i«pugned order
dated 124,5,1996 of the appellate authority (Annexure—K) mth .
rafarence to the raport::_)of‘ the imaquiring authority, as also the -
ordar of the disciplinary authority. The wnclu‘%ti}?@é;b pertion of the

impugned order states as Fallou}sz-

¥In view of the above and applying my mind I

came to ths conclusion . that e _
(7} The statement dt.B.8.91 of Shri Das is mt at all

tenzble to pmove Shiri Gorai is free from quilty.

» From the enguiry report .and othar testimoniale,

it 1is established that Shpi Gopai is quilty of
hggthe charges, _
(3) AIn several occasions Shri Garsi have been C)k.unished

‘on theft cases.®
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4o S0 far as the decision of the appellaif%/‘gauthority
at clauses (1) and (2) was concerned, we woul d certainly mot
prefer to re-sssess the avidence in this regard, more 80 mhéﬁ
the appellats authority has already applied his mind in terms

of our order psssad in 0.8, 500 of 1997, It has been rightly

pointed out by the (g umg; for the respondents that as per
principle laid down by the Hoh'hle Supreme fourt in the case of

Bovt. of Temil Nadu vs. A.Raja Pandiem reported ih 1995 (1) sce, 216,

'1t wds s open for the Rdmirﬂstratlw Tribunals to sit as a

Court of Appeal gver s decision based on the findings of ths

inquiring suthority in departmentsl proceadings. Tne standapd of

proaf required is that of preponderance af probablllty and
notD proof bnyond‘?adsonabla doubt, Plamng reliance on this
principle laid down by the Hon'ble Supreme Court, we could mot be
psrsuaded to so as to interfere with the decismnOof the
appellate authority. with’ regard to guilt of the appllcant.

We would rether say that the appellate auéhority has rightly
taken a decisiont) upholding the. alleg.ation of quilt against

the applicant,

5. ~ % far  the conclusion of the appellata'authority

at serial No.{3) ui th reference to certain occasioms of thaft

committed by the applicant was concerned, the impugned order
previous '

simply states that on several/occasimns the appli-s:_».n't

had committed such theft, There is o refersmce of thosethafts,

Tt would not be out of place to mention that while disposirg of

earlier 0.R.500/93, this Tribumal categorically ohsarved as

followsg=

®*The appellate auﬂ'-tﬁﬁiﬁﬁ; instead of teking into
consideration of the earlisr penalty oF‘which thare was
no scope in the inétant DA prbcaedi ng, would have ddns
well, if only it had diédﬂarged itsqmundar ‘the -
sxtant rules with care and caution, uhich would awnid
haragsment to the applicant and embarrassmanf ta tha
respondants. Thus, the order of the appellate authority
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shows Bt )only 1ﬁampar but alss inadesquats
application of mind.® |

6o In visw of gur sarlier absarvaﬁian as sbows, it was
expdctm! of the appellate authority to have ignored the garlier
findinga of theft, 1f any committed by the epplicent, If all the
earlisr evants are taken into account, it would over waigh the
Judicial balance in dstermining the adequats punishment for a
particular guilts It goss without saying that 1f a deli nouant
is chargad of a particular guilt, the punishmant has

S0 58 confined to that alone in an ordinary. courss, othere{se,
the puniahmant} inflictsd may mot be commangurata with the

gravity of thé offence which was the subject-matter of the

‘ 15 Posy
disciplinary inquiry., UWe may go svan furthsrkthat if at all

the respdndenb-authorltiea thought it nacessaz;: that the
darlisr conjuct of the spplicent should alss be looked into

and conaidered, thay should have framed  additional charge

of habitual theft befy committad by thé applicant, In tha.inst-ant

casa, ther? was ro such additional charge, Thers was net even

refarence mads of such @5& evant of theft 1in the ordar of

é’fﬁ}‘\@n.t’ authority. Therefora, we ars of the view that whila

upholding the quantum  of purishment, the eppallats authority
should have igmred the earlier Findingé ef thaft s0 as to commansurats
the punishment with the guilt for which the agplicent was actually
praceaded againats B are of the view that {f the sarlier avsnts
of theft had mt been casually taken rote of, the appallate authority
would havo inflictad some lesssr punishment, In this regard we havs
rathar prafréﬁad to mve on the 1ire as suggasted by the

Hon'bla Suprame Ouurt_in the cass of Stats Bank of India &

othars va. Samaramdra Kishore Endow and arother (1994 (1) LR page 516)

wharein tha caes was romanded back to the sppallste authority to

consider wvhether a lesser punishment s rot called for in the facts

and circumstances of the cass)
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Ty For the ressons aforesaid, this 0.4, is allowad
in part. The impugned ordar of the appallste authority is
qﬁashed and set aside in so far as it relateg to the quantum
of punishfrent; The appellate adth'ority is directed to
raconsider the quantum of puni shmant and to pass an‘
adeauate order with reasonings within four spnths from the
date of commuiicationn of thig order, It shall be ovpen for

the appellate authority to olve &nYopportunity of heari ng

: to the applicant, if so prayed for, with regard to quantum _

of punishment, - There shall he m ordsr as to oosts.

' _/6‘@ | : ‘ & .»Oca
#J / VY .

(S.Naraysan)

(L oReKePrasad) Vi ce=Shai rman

Fembar{A)



