A - In the Central Administratiye Tribunal
' Calcutta Bench

OA Ne.893 ef 1996

Present ¢ Hen'ble Mr, D. Purkaysstha, Judicial Member

Manahari Mallick C feees Applicant
Vs.

1) Unien ef India threugh the
Directer of Estate, Nirman
Bhawan, New Delhi.

2) Directer ef Estate, Nirman
Bhowan, New Delhi,

| '3) Estate Manager, Office of the
Estate Manager, 5, Esplanade
East, Calcutta,

4) Assistant Manager(Admni), Govt.
of India Ferms Steres,
Directerate of Paimtlng,

Lenin Saranij Calcutta.
5) Assistant Directer eof Estate(R)

Gevt. of India, Directerite of
Estates, Nirman Bhawan, N.Delhi

TR Respenden‘hs .

'Fer the'Applicant s Mr, PLK Dutta, Ldi Advecate
For the Reseondents: Mr. B. Mukherjee, 14, Adﬁ@cate
Heard en, % 14.7,98 ' Date of Judgement : 14.7.98

ORDER

L o
The main question invelved in this case is whether erder of
cancellatlon of alletment ef quarters issued by the respendents Estate

Managﬁf vide letter 14,3,96 (AnneXure 1A-4' te the applicatien) and

erder of Appellate Autherity cemmunicated to the applicant reject-

/ing the appeal vide erder dated 18,6596 (Annexure 'A-10' te the appli-

cation) -allegeé¢ en the greund the applicant as Allettee made sub-

let the quarters to unautherised persen is sustainable.

-

o The case eof the applicant, in shert, is that while the appli-

cant was werking as Group 'D' empleyee (Daftary) in the Office of the



-

Gever ment of India Ferms Steres, 166, lenin Sarani, Calcutta-l3 since
April, 1971, the said quarters was.alletted te Kim en his prayer in the
menth ef August, 1994, Accerding te the applicant, due te lack eof
educatien facilities and ether incenveniences at Calcutta, he ceuld net
bring his family members in the said quarters bearing Ne, 848, Type-II
Bleck IC, Salt Lgke, Calcutta-9lks but he stabted residing in the said
quarters permanently alene frym the date of alletment, It is alleged
by the applicant that he received suddenly a shew=cause netice frem
the Estate Manager (respendent Ne.3) vide letter dated 20,12,95
(Annexure ‘'A-l' te the applicatien) asking him te shew-cause en er
befere 29,1,66 as te why he sheuld net be declgred ineligible for gevt,
accemmedatien fer a peried of 5 years and he sheuld net be charged 4
times standard licence fee under F.R, 4§:Z en the gqreund of accemmeda-
tien te seme unautherised persens in the said quarters in centraventien
of the previsiens centained in S.R, 317-B-20 eof the Alletment Rules,
According te the applicant, he appeared befere the Estate Manager

(respendent ne,3) en 29,1.96 and preduced materisl decuments befere the

autherity denying the alleqatien breught against him, But the Estate

Officer (respondent ne,3) witheut censidering his defence, had passed

the impugned erder of cancellatien vide letter dated 14 ,.3,66. Being

aggrieved by and dissatisifed with the impugned erder (Annexure A4t )
he preferred representatien te the Directer ef Estate (respondent Ne,2)
on 12.4,56 and thereafter, the applicant served netice en behalf of

hié Advecate on 30,4,96 (Annexure ‘'A-7' te the applicatien) fer gettine
appripriate relief en the greunds stated in the representatien. There-
after, the respendent i.e, Assistant Directer ef Estste (respendent
ne.5) intimated the decisjen treating the representation as an appeal
preferred by the applicant vide letter datec 18.,6.96 (Annéxure tA-101)
statine that apreal aeainst the penalty en the charge of unautherised

~letting ef the abeve mentiened govt. accemmedatien allettec te the
applicant has been censidered by the Appellate Autherity whe has

decided te reject the applicatien and accerdingly, he was requested te

handé ever the vacant pessessien of the said quarters to/the autherity

of the CPWD immediately failing which actien of physical eviction under
Contd...Q.
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the Public Premises Evictien ef Uhauthoriééd Occupants Act, 1971 will

be taken,

3. Feeling aggrieved by and dissatisfied with the decisien cen-
t&ined in the letter dated 18,6.96 (Annexure *A-10%) the spplicant
appreached this Tribunal fer getting apprepriate relief as prayed fer
on the greund that entire actiens ef the respendents are baseé en ne
evidence and erder of alletment was cancelled by the autherity :-
arbitrarily ané illegally denying the reasenable eppertunity te the
applicant te state his state. Se, erder ef the impugned erder of the
respondents is lisble te be quasheds;

L 'Resﬁmndants resisted the case by filing a written statement;ZD
denying the allegations made against the respendents in the applicatien
and&étating that the applicant teek possessien of the quarters en
8.8,94 and as a result ef the enquiry made en 7,9.95 at 3,15 p.m. it
has been preved that Shri M, Mallick has net been residing in the gevt,
£13t Ne.848, Type-1I, Bleck-IC, Salt Lake and alletment ef the said
qaurters was cance 1led accerdingly w.e.f. 2,5.96 vide letter dated

' 14,3,96 (Annexure 'A-4¢), Accerdingly, he was alse directed te vacate
the said flat within 60 days frem the date of issue ef the abeve meme,
It is alse stated by the respendents that the applicant did éot vagdate
the flat and he made an appeal te the Directer of Estate, New Delhi
with the request te allew him te stay in the said quarters. But the
Directer of Estate rejected his appeal and requested him te vacaste the
f1at immediately, etherwise he will be phys‘ically evicted as per
Public Premises (Evictien ef Unautherised Occupants) Act, 1971. It is
‘alse stated that it is evident frem thé inspectien repert that Shri
Nirmel Kumar was feund living in the said flat en 7:9.95 at 3.15 p.m.
and refused to epen the deer and frem the depesiiisn of the applicant
 made befere the Estate Officer, it is foeund that ene brether-in-law,
whe Was net autherised te reside in the said quarters, was allewed by
plicant te réside in the quarters and brether-in-law has ne

eed connectien with the applicant, It is further stated that
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definitien of "Family" as given in'the alletment rules dees net include

the brether-in-law. Se, actien ef the respendents are cerrect in

~accerdance with the law and thereby, applicatien sheuld be dismissed,

5. . 1d. Advecste Mry AN, Ghoshihas filed fresh Vekalatnama ti—day
as per directien passed by this Tribunal earlier and submits that there
is no»evidence'aVailable in the recerds ﬁo Ceme te this cenclusien that
the applicant had net been residing in the saie quartersitand the appli-
cant, being allettee, made eut the sub-let ef the quarteré te any bedy
as alleged, He has drawn my'attention to the repert marked as Annexure

R-3 te t he reply which was submitted by the Inspecting Autherity after

“inspectien of the quarters en 7,9.95. %@gdvé;ate’submits that in the

inspectien repert (Annexure R-3), ne allegatien was made te the effect
that the applicent had sub-let the quarters te any persen and he further
submits that the applicent appeared befere the autherity en 29.1,96 as
asked by the autherity by a letter dated 20.12,95 (Annexure A-l) and he
made 3 sﬁatement befere the sutherity denying the allegatien breaght
against him and it weuld be evident frem the Annexure R-l te the reply

of the.reSPondents. Se, the reasen for cancellatien ef the erder of

- alletment is based en ne evidence and made en perverse findings that

the quarters was sub-let te unautherised persen, So, all the actiens
of the respendents are arbitrary, illegal and violative of principle

of natural justice. Se erder of cancellaticn is liable te be set aside,

6. 14, Advecate Mr, Mukherjee, appearing en behalf ef the respen-
dents, strenueusly argues befere me that it was preved that the appli-

cant dees net reside in the quarters as per his statement made in the

\sub~para (1ii) of ;ara 4 of the applicatien., Mereever, applicant

. gppeared befere the autherities and made statement as per Annexure Rl

te the reply that the brether-in-law ef the applicant was residing in
the quarters aneé thereby, reasenable cenclusien weuld be that applicant
ha¢ made eut sub-let ef the quarters te that persen. Se, the questien

of fyfther inquiry in this regard was net necessary and did net sriseo

a .tgrier of cancellatien is eperastive and sustainable in law. Mr,

Mukherjee further submits that the apr licant failed te produce the\‘raf.ion

card te suppert his case.
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7. I hav: censidered the sybmissiens ef Ld, Advecate of beth the
parties and alse perused the decuments in this regard including the
Anne xures R-1, 2 and 3, The applicant is net diéputing.the power of
the Estate Manager(ReSPGndent Ne.3) fer the cancellatien ef the erder
of alletment of the quarters, But he challenged the validity ef the
erder of cancellatiem en the greund that the allegatiens are false,
and the greunds eof the cancellation are not based en evidence and erder
of cancellation was passed by the autherity denying the principles ef
natural justice, I have gene threugh the sub para (iii) ef para 4 and
it is feund that applicant made unambieueus éverments stating that he
haéd been residing in the quasrters alene and he ceuld net bring his
family members in the sajd quarters due to seme incenveniences regard-
ing educatien of his children and fer ether reasens. Frem Inspectien
Repert dated 7,9.95 (Anﬁexure R=3 t e the reply) it is‘fouhd that ne
allegation was made by the Inspecting Autherity that the applicant had

- syb=let the quarters te any persen, In that repert (Annexure R-3)

it is mentiened«~in first page "Refused te epen the deer" witheut indi-

cating the name of the persen whe refused te open the deer during

'inSpection in the quarters. Anether remark: has been made in the 2nd

page of the inspectien repert that "One persen epened the deer sliehtly
and identified himself as Nirmal and refused te epen the deer®, The
repert (Annexu?e R-3) was siened by ene Mr:, R. Ghesh, a neighbeur if
the quarters as witness; but ne statement ef the said ngighbaur\was
recerded by the Ihspecting Autherity. Inthe instant case as pér nete
mentiened in Annexure R-l to the reply the applicent specifically
stated that the persen feund in the .quarters was his brether=-in-law
énd'he came te reside with him fer trestment and he denied that he had
sub=let the quarters te anybody; 'ReSpandents did net make any further
enquiry te ascertain whether such statement ef the applicent was
cerrect or net and frem the very erder centained in nete (Annexure R-1)

it s feune that the erder was passed as fellews :
"Gancel alletment ef erder Ne,848 as it is a case

of sub=-letting®,

Se far evidences cellected by the autheritiesbefere erder of

cancellatien (Annexure R=1) did net lead te a reasenable cenclusien



that applicént had sub-let the quarters te any unautherised persen’,
It is te be neted that the Inspecting Officer did net mentien in his

repert (Annexure R-1) that he feund any unautheriseé persen in the
quarters. The temporary residence of any relative of the applicent
fer trgatment in the quarters dees net legad to a reasenable cenclusioen
that he made a sub-let ef the quarters te his relative, unless it is
proved that he allewed the said relative in the said quarters fer
wrengful gain. In Maneka Gandhit's case reported in AIR 1978 SC 597,
the Hon'ble Supreme Ceurt held that every arbitrary actien of the exe-
cutive autherlty is open te judicial scrutiny. It is now well-settled
T et T ‘
that<if;tbe’Caurt/TriEggﬁl is satisfied that the order is passed (a)
malafide, (b) it 1s'based on ne ev;dence, or (c¢) that it is arbitrary,
no reasonable persen would fé}m requisite epinien en the avajilable
materials. After censidering the facts and circuhstances and recerds
preduced before me I am satisfied that entire actions of the respen-
dents were based en ne evidence and were vielative of principle of

natursl justice. In view of the aferesaid discussien, I am of the view

that the order of cancellatien passed by the autherities is net sus=

tasinable and ligble t & be quashed, Besides, the erder of the respon=

dent New2 (Annexure A-10) does not disclese any reasen. On a perusal
of the said erder it is seen that the said order (Annexure A=l0) is
a cryptic ene and deveid ef reasen. In view of the circumstances,

said order (Annexure A-10) is not suystainable and is Yiable te be -

quashed.

8. Under the circumstances stated abeve the applicatien is
s1lowed, The all impugned erders (Annexure A-4, Annexuré 10 ) are
set aside; but the liberty is given‘te the respendents te make 3
fresh enquiry if the respondents think fit and preper in accerdance
with Law/Rules and te pass epprepriste erder, after giving the appli-

cant full oppertunity ef being heard before taking action in this re-

s disposed ef awalding ne cest,

/ﬂ’@ [\\\Q

( b, Purkayestha )
Member(J) ,

gard, Accerdingly, application i



