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ORDER

Being aggrieved by'and dissa@isfied with the impugneé order
dated;June, 1996 regarding rejeéti@p ef representatien as per direc=-
tien %Ef;asgiﬁg speaking ordei issued en 11.6.66 by the Trikunal in
OA Ne.704 ef 1996; the applicant has filed an applicatianz@gain
befere this Trikunal challenging the validity ef the impugnec erders
of transfer dsted 8th May, 1996 ( Annexure A-3 te the applicatien)

" transferring the applicent frem New Delhi te Krishnagar and the
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*  impugmed speaking erder dated Junr, 1996 (Annexure A-6 to the appli-
catien) en the greund that the impugned erders of rejection eof the
representation of the applicant is cdeveid eof reasen and-arbitrary. It
is alse alleged ih the applicatien that the Secretary, CWC is net the

 cempetent autherity te issue the impugned erders of transfer. It is
alse alleged that the impugned erder ef transfer is highly arbitrary

nd illegal and vielative of article 14 of the Censtitutien; since

the lenger stayée in the cadre of the applicant was alvlrov@d te stay
g{jxin the statien; but the applicant being shorter stayee‘was chesen fer

the said transfer.
M
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2. Respondents filed written reply stating inter-alia that appli-
catien is net maintainakle in view of the fact that applicant joinéﬁ
his duties in CWC, Headquarters en 14-10-96 as per trair:lsfer order’vdﬁ
after passing ef a self-centained speaking erde%*?fter cansiderlng“hls
representatien as per erder of the Trikunal vide letter No.A-19072/
887/80.Estt.V dated 11,8.96., It is alse stated in the reply that all
postlngsand transfers right frem the level of Assistant Engineers and
above were appreved at Members, 'CWC/Chairman, CWC level after which,
the transfer erders was issued by the efficer net below the rank ef
Under Secretary as per the pewers delegated. Thus the erders issued
is fully valid and eperatienal, It is stateé¢ that the greunds shewn
in the representatien ef the applicant were carefully considered but
the same was net agreed te and Shri Ghesh was accerdingly infermed,
Se, it cannet be said that his representatien has net keen considered
end it is alse stated that representatien ef Shri Ghesh dated 30-5-96
has been consicdered by the Chairman, CWC but was net agreed te,
Decisien ef the Chairman has been cemmunicsted te Shri Ghesh vide
letter dated 17-6-96 and thereby instant applicatien is deveid eof
merit and lizkle te be dismissedf, |

3. 1d .Advecate Mr. T, Sarkar, appearing en behalf ef the appli-
cant, submits that the alleged speaking erder dated Junr'96 (annexure
A-6 to the arplicatien) is deveid of reason, since the erder (Annexure
A-6) did net disclese any reasen as to why his case was not censidered.
It is alse submitted by Id,Advecate Mr. Sarkar that the impugned
erder of transfer was net issued by the cempetent autherity. Hence,
order of transfer is liable te be quashed in view of the decisien ef
the Hen'ble Appex Ceurt reported in 1996 (SIR) 703 Dr, R.C. Tyagi Vs.
Unien ef India & Crs., where the Lerdship held inter-alia that the
cempetent autherity is te issue transfer erder, order isguyed ether than
e tajthl‘iti' Woulé "_ifg withmt jurisdiction. 1d.Advec-te Ms. Baner jee

en behalf of the respendents submits that the applicant was transferred

b\from Krishnagar, West Bengal te New Delhi by order dated 8«5-19¢6
(5’?) and the applicant challenged the order befere the Tribunal and Trikunal

directed the respondents to dispese of t he representatien ef the



arrlicant and accerdingly the case has been censidered and d isposed
eof and thaf has keen cemmunicated te the applicant vide letter dated
17-6-97. Thereofter, he jeined at New Delhi, Se, there is no ille-
gality in making the erder ef transfer and in passigéﬁthe speak ing
erder as alleged by the applicant in this case. Ms. Banerjee further
submits tﬁat Trikunal has ne jurisdictien te interfere with the erder
of transfér jssyed by the coempetent autherity in public interest. Ms.
Banerjee further submits that she asked the Department te preduce

re levant file mﬁs&ﬁbaﬁékigg;;iscasds regarcing delegation eof power;
but they did not preduce it as asked fer. Ms. Banerjee alse relied
én the debisiens of Hon'ble Appex Ceurt reported in SIR 1993(25) ATC
844 (Union ef Indiz Vs. S.L. Abbas) and (12S) 66 (State ef M.P, Vs.
S.S. kumar) and alse SCC 2486 anc SCC 1056 fer the purpese of showing
that Triﬁunal should net act as appellant autherity in the matter eof

administration ef transfer in puklic interest,

4, I have considered the submissien ef ld.Advecate ef both the
parties.; I fully agree with the ld.Advecste Ms. Banerjee on that
scere that the pewer in the matter ef order of transfer jssuecd by the
competenf autherity in public interest should not erdinarily be inter-
fered with by the Tribunal unless it is shewn that the impugned erder
of trangfer js arbitrary and malafide and witheut jurisdiction/
authoriﬁy. In the instant case, the aprlicant specifically made an
averment in the applicant that the Secretary, CWC is hat the cempetent
authori?y te issue impugned order of transfer, Chairman is the ccn‘peé
tent; wut impugned erder was issued by the Secretary. But the res-
poendents admitted the same inthe reply stating that the Secretary,
CWC has been delegated with the pewer ef transfer. But the respondents
did notjpreduce such paper of delegatien in this case. It is found
that the applicant appreasched this Tribunal ecrlier by filing an
applic atien Ne.704 ef 1996 where the Tribkunal, by an order dated
11-6-96 (Annexure A-5), dispesed ef the aprlicatien with a direction
Lagpon the respondents te pasc the speaking erder after consideratien

07' of the representatien ef the applicant, Further, the said erder of



transfer was steyed till dispesal of the representation. And after
passing of the speaking erder, applicant cemplied with the order of
transfer and reperted fer duty in New Delhi. In the meantime, much
water has been passed threugh the Genga; but respendents ceuld net
preduce a scrape of paper te shew that Secretary, CWC was vested with
power of transfer by way eof delegatiecn ef pewer as stated in the reply.
Since the respondents teok plea that Secretary was»net vested with
the pewer to make order of transfer of the applicant, the burden lies
with t he reSpmndents-to shew by preducing paper te preve that the
impugned order has been issued by the competent autherity i.e, Secre=~

tary of the CWC as erder of delegatien.

5 I have gene threugh the rel evant speaking erder dated 17th
June '96 (Annexure A-6 te the applicatien) and it is found that ne
beason has been disclesed as te why his representation was not feund fit
te be accepted., On the face of the erder (Anhexure‘- 6) it is found
that it is cryptic in nature and devoid of reasen. It is found that
the respondents did not preduce the relevant file befere this Tribunal
at the time ef hearing te shew that the rerresentation was really
censidered by the cempetent autherity i.e. Chairman orpyx cther—per~
anana&x%hrﬁ%éh reason was net reflected in the speaking order commmn1-
ceted te the applicant. It is the duty ef the reSpendents te produce
the relevant recerds or relevant file to setisfy the Tribunal that the
reasened erder was passed by the cempetent autherity, Having net dene
se, it can be pre5umeé that there is no material te suppert that the
Chairman has considered his representatien and rejected the same dis-

clesing the rea§§§s thereeof,

6. It is not in dispute that transfer ef gevt. servant appeinted
te a particular case of transfer pests frem one place te another is an
incidental to §f§§2§5. Ne govt. servant has(@é@éﬁfer being pested at
any particular place., That deoed) nst mean that the erder of transfer

can be passed by ether than the cempetent autherity.
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7. in the case ef State of U.P. Vs, Ramesh Ch, Sharma, 1996
SCC (12S), the Hen'ble Appex Ceurt held that if the reasens disclesed
by the State is feund nen-existent er extraneeous, the actien of the

govt;’Can be quaShed.

_ 8. in view of the above circumstances, the impugned erder eof
transfer was net issued by competént autherity i.e. Chairman and

accerdinély it is witheout jurisdiction and liable te be quashed, and

|

at the same time, the alleged speaking erder is deveid of reaseons,

and lisble te be sg} aside. Hence, the said erders are‘quashgdg
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