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ORDER 

eing aggrieved by and diss4isfied with the impugned order 

dated'June, 196 regarding rejection of representation as per direc- 

tion 	ing speaking order Issued on 11.6.96 by the Tribunal in. 

OA No.704 of 1996; the applicant has filed an application Eigain 

before this Tribunal challenging the validity of the impugned orders 

of transfer dated 8th May, 1996 ( Annexure A-3 to the application) 

transferring the applicant from New Delhi to Krishnagar and the 

V. impugned speaking order dated Jurir, 196 (-Annexure A-6 to the appli—

cation) on the ground that the impugned orders of rejection of the 

representation of the applicant is devoid of reason andT arbitrary. It 

is also alleged in the application that the Secretary, CWC is nt the 

competent authority to issue the impugned orders of transfer. It is 

also alleged that the impugned order of transfer is highly arbitrary 

nd illegal and violative of article 14 of the Constitution; since 

the longer stayeein the cadre of the applicant was all.)d to stay 

LA the station; but the applicant being shorter stayee was chosen for 

the said transfer. 
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Respondents filed written reply stating inter-alia that appii-. 

cation is not maintainable in view of the fact that applicant joined 

his duties in CWJC, Headquarters on 14-10-96 as per transfer order 
' F d1vLoJe'i -cLa 

after passing of a self-contained speaking orderafter considering his 

representation as per order of the Tribunal vide letter Ne.A-19072/ 

887/$00Estt.V dated 11,6.96. It is also stated in the reply that all 

postingsand transfeis right from the level of Assistant Engineers and 

above were approved atAembers>CWC/Chairman, CWC level after which, 

the transfer orders was issued by the officer not below the rank of 

Under Secretary as per the powers delegated. Thus the orders issued 

is fully valid and operational. It is stated that the grounds shown 

in the representation of the applicant were carefully considered but 

the same was not agreed to and Shri Ghosh was accordingly informed. 

So, it cannot be said that his representation has not been considered 

and it is also stated that representation of Shri Ghosh dated 30-5-96 

has been considered by the Chairman, CWC but was not agreed to. 

Decision of the Chairman has been communicated t. Shri Ghosh vide 

letter dated 17-6-96 and thereby instant application is dev.id  of 

merit and liable to be djsmjssedç 

3. 	Ld.Advecate Mr. T. Sarkar, appearing on behalf of the appli-

cant, submits that the alleged speaking order dated Junr'96 (Anrxure 

A-6 to the application) is devoid of reason, since the order (Annexure 

A-6) did not disclose any reason as to why his case was not considered. 

It is also submitted by ILd.Adv.cateMr. Sarkar that the impugned 

order of transfer was not issued by the competent authority. Hence, 

order of transfer 15 liable to be quashed in view of the decision of 

the Hon'ble Appex Court reported in 1996 (SIR) 703 Dr. R.C. Tyagi Vs. 

Union of India & crs., where the Lordship held inter-alia that the 

competent authority is to issue transfer order, order issued o1h'erthàn 

càptt athEity would be without jurisdiction, Id.Advocte Ms. Baneree 

on behalf of the respondents submits that the applicant was transferred 

VIP
from Vrishnagar,.West Bengal to New Delhi by order dated 8-5-1996 

and the applicant challenged the order before the Tribunal and Tribuna] 

directed the respondents to dispose of the representation of the 
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arc licant and accordingly the case has been considered and. disposed 

of and that has been communicated to the applicant vide letter dated 

17-6-97. Thereafter, he joined at New Delhi. S., there is no ille-

gality in making the order of transfer and in passin,the speaking 

order as alleged by the applicant in this case. Ms. Manerjee further 

submits that Tribunal has no jurisdiction to interfere with the order 

of transfer issued by the competent authority in public interest. Ms. 

anerjee further submits that he asked the Department to produce 

relevant file tthr' c vn+r-&tdS regarding delegation of power; 

but they did net produce it as asked for. Ms. Banerjee also relied 

on the decisions of Hon'ble Appex C.urt reported in SIR 1993(25) ATC 

844 (Union of India Vs. S.L. Abbas) and (L&S) 66 (State of M.P, Vs. 

S.S. Ku) and also SCC 2486 and SCC 1056 for the purpose of shcming 

that Tribunal should not act as appellant authority in the matter of 

administration of transfer in public interest. 

4. 	I have considered the submission of Ld.Adv.cate of both the 

parties.. I fully agreewith the Id.Mv.cate Ms. !anerjee on that 

score that the power in the tatter of order of transfer issued by the 

competent authority in public interest should not ordinarily be inter-

fered with by the Tribunal unless it is shown that the impugned order 

of transfer is arbitrary and malafide and without jurisdiction! 

authority. In the instant case, the apçlicant specifically made an 

averment in the applicant that the Secretary, CWC is not the competent 

authority to issue impugned order of transfer, Chairman is the car per 

tent; but impugned order was issued by the Secretary. But the res-

pondents admitted the same in the reply stating that the Secretary, 

CWC has been delegated with the power of transfer. But the responc1ent 

did not: produce such paper of delegation in this case. It is found 

that the applicant appr.ached this Tribunal earlier by filing an 

application No.704 of 1996 where the Tribunal, by an order dated 

11-6-96 (Annexure A-5), disposed of the application with a direction 

up.n the respondents to pas the speaking order after consideration 

fl of the representation of the applicant. Further, the said order of 
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transfer was stayed till disposa.1 of the representation. And after 

passing of the speaking order, applicant complied with the order of 

transfer and reported for duty in New Delhi. In the meantime, much 

water has been passed through the Gana; but respondents c•uld not 

produce a scrape of paper to show that Secretary, CWC was vested with 

power of transfer by way of delegaticn of power, as stated inUe reply. 

Since the respondents took plea that Secretary was not vested with 

the power to make order of transfer of the applicant, the burden lies 

with the respondents to show by producing paper to prove that the 

impugned order has been Issued by the competent authority i.e. Secre-. 

tary of the CWC as order of delegation. 

I have gone through the relevant speaking order dated 17th 

June'96 (Annexure A-.6 to the appflcation) and it is found that no 

reason has been disclosed as to why his representation was not found fI 

to be accepted. On the face of the order (Annexure - 6) it is found 

that it is cryptic in nature and devoid of reason. It is found that 

the respondents did not produce the relevant file before this Tribunal 

at the time of hearing to show that the representation was really 

considered by the competent authority i.e. Chairman 

reason was not reflected in the speaking order commi-

cated to the applicant. It is the duty of the respondents to produce 

the relevant records or relevant file to satisfy the Tribunal that the 

reasoned order was passed by the competent authority. Having not done 

so, It can be presumed that there is no material to support that the 

Chairman has considered his representation and rejected the same dis-

closing the reas thereof. 

6 • 	It is not in dispute that transfer of govt • servant appointed 

to a particular case of transfer posts from one place to another is an 

incidental to 5-effê. No govt. servant has Fri§htfor being posted at 

any particular place. That doelpi not mean that the order of transfer 

can be passed by other than the competent authority. 
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in the case of $tte of U.P. Vs. Ramesh Ch. harma, 1996 

SCC (L&S), the Hon 'ble Appex Court held that if the reas ens disc losed 

by the State is found non—existent or extraneous, the action of the 

govt* can be quashed.. 

In view of the above circumstances, the impugned order of 

transfer was not ISsued by competent authority i.e. Chairman and 

accordingly it is without jurisdiction and liable to be quashed, and 

at the sme time, the alleged speaking order is devoid of reasons, 

and liab 
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to be set aside. Hence, the said orders are quashed. 
L 
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( D, Purkayastha ) 
Member (J) 
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